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CAOBO K YHTATEAFO

Hacrosrmuii HoMep CHOBa BBIXOAUT C MEKAYHAPOAHBIM YIaCTHEM.

Pazaen  «Teoaormyeckme WMCCACAOBAHMA» OTKPHIBACT paboTa «YpOKH
AMAACKTHKH B ydeHnu O A00OBun Maxkcnma Mcenmoseannxa»n (C.FHO. Ilaeakwmma, .
BaaasuBocTOK). ABTOp pasMBIIAfIET O TOM, YTO AIOOOBb B ydeHmu Makcruma
VcroBepAHHKa IIPEACTABACHA HE TOABKO KaK OCOOEHHOE CBOHCTBO YEAOBEYECKOU
IIPUPOABI, OHA €CTh CHCTEMOOOPA3YIOIEe HAYAAO YEAOBEYECKOIO OBITHA M OCHOBHOE
noHATue (PUAOCOPCKON aHTpOHOAOrHH XpucTHaHCKOrO duaocoda Bocrouwnoit
Pumckonn mmmepnn. Makcum  FICIOBEAHHK HIPUMEHAET AMAACKTHYECKHIT METOA,
OCYILIECTBAAS THOCEOAOTHYIECKOE ACACHIE ITIOHATUA AFOOBU Ha ABA POAQ AIOOBU — AIOOBH
CTpacTHOM u OeccTpacTHOM. [TAOA AMaAeKTHKH cTpacTi U OecCTpacTus — AIOOOBb Kak
Crpacte beccrpacrras. beccrpacrtHas AIoOOBb OAaroTBOPHO BAUAET Ha M, UYBCTBA,
’KEAQHHS U BOAIO YEAOBEKA. JHAYCHHUE AHAACKTHYECKOTO ydeHHA O Ar0OBH Makcuma
McroBepHnKa — B COYETAHHH XPUCTHAHCKOIO OOTOCAOBHA M PALMOHAABHOIO METOAQ

q)I/IAOCOCpI/II/I (AI/IaAeKTI/IKI/I) B OCMBICACHHH YCAOBCKAa.

ABTOp 3aMeYaeT, YTO B HAIIIE CEKYAAPU3HPOBAHHOE BPEMsA «CTPACTIY, «CTPACTAMY,
«CTPACTHOCTI» TIPHAAETCA CKOpee ITO3UTHBHOE 3HAYECHHE, ITOCKOABKY IIO CMBICAY
OTOKAECTBAAETCA C OAQKEHCTBOM, YAOBOABCTBHEM, PAAOCTBIO. AOCTATOYHO OOPATUTEHCA
K COBPEMEHHOMY HCKYCCTBY (OCOOEHHO KHHO U AWTEpaType), TaKk HAU HHAdYe
BOCHPOHU3BOAAIIEMY KAPTHUHBI 3TOU OOAE3HEHHOU CTPACTHOCTH, OT KOTOPOM AIOAH
CTPAAAIOT, HO IPH 3TOM HE BHUAAT APYIOTO HCTOYHHKA PAAOCTH. KOHEUHBIN ITAOA
IIOAOOHOIO pPOAA CTPACTHOCTH — OOAB, Pa30YapOBAHHE, OIYCTOIIECHHOCTD, YHBIHHE.
TakoB AMArHO3 TOIl CTPACTHOCTH, KOTOPAs BO3HUKACT B YEAOBEKE 110 IIPUIHHE AFOOBH K
BEIITHOMY, KOHEYHOMY, HEITIOAAHMHHOMY. Kpnrepmem cpaBHeHHA ABYX AHTPOIIOAOTHIT
ABAACTCSA IIOHATHE AIOOBH, KaK BACYCHHE YEAOBEKA K TOMY, YTO IPHAAET IIOAHOTY €ro
OBITHIO, IIEAOKYIIHO COOMPAst €IO0 AMIHOCTh BOKPYT 0O0beKTa AF0OBH. EcAn 0ObekT ATOOBH
— bBor, Toraa ckaaapBaeTca OAHA aHTPOIIOAOTHMYIECKAsA KAPTHHA, 4 KOTAA HEYTO BEIITHOE,
IIPEXOASAIIIEE — TOTAQ APYTas, IPOTUBOIOAOKHAS.

Pazaen «@Puaocopckme mccaeAoOBaHUA» crathell  «Puaocodcko-1IpaBoBLIe

IIPOOAEMBI FOPHUAMYECKOH oTBerctBeHHOCTH 0e3 BuHbN (OM FO Aon, Pecnybamxa
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Kopes; A.M. HBanos, BaaanBocTok) HPEAAATAET OAMH H3 IIOAXOAOB K OCMBICAEHHUIO
OTBETCTBEHHOCTH. | loHNMaHIe BUHBI HAIPAMYIO CBA32HO C HOHATHEM CIPABEAANBOCTH,
KOTOPOE, IIO CyTH, ABASETCA UyBCTBOM MEPBI OTBETCTBEHHOCTH 34 COAEAHHOE.
[IpaBocyame B 0OIecTBE, OOBIYHO, HACTOABKO BOCHPHHHMACTCA CIIPABEAAUBBIM,
HACKOABKO OTBETCTBEHHOCTD, II0 ACHCTBYIOIIINM OIICHKAM OOIIIECTBA, COPA3MEPHA BHHE
coAeAHHOTO. [lOCKOABKY OOIIECTBEHHBIC OLICHKH ACAHHSA U OICHKH  AWIIA,
COBEPIIIUBIIIETO AEAHHE, MOIYT HE COBIIAaAATb, TO y AHWIA, HE AOIYCTHBIIIETO
AHTHOOIIECTBEHHOTO IIOBEACHHSA, IIPU IIPU3HAHUHN €O BUHOBHBIM II0 ACHCTBYIOIIIEMY
3aKOHOAQTEABCTBY, YYBCTBO CIIPABEAAUBOCTH MOJKET OBITH VIIEMACHO. B AaHHOM craThbe
COOTHOIIIEHHE BHHBI H OTBETCTBEHHOCTH OCMBICAHBACTCA dYepe3 IIPEACTABACHIE
OTBETCTBEHHOCTH IIPU OTCYTCTBUU BUHBI, 3ATPATUBAIOTCA IIPOOAEMBI, CBA3AHHEIC C 9THM

H BO3MOXXHBIC HCPCHCKTI/IBBI 1596 paSPCIHCHI/IH B 6yAyL[I€M.

B pasaeae «(EHOpuangeckre MCCAEAOBAHHA» IIEPeXOA oT dhuaocodun mpasa K

IIpaBy cosepIaercs padoroi «K Borrpocy o moBopore ncrioanenus pernenus cyaa» (F1.1.
Kyrroxnaa, Baaausoctok). FccaeaoBaHME TOCBAIIEHO PACCMOTPE-HUIO —ITOAOKCHUI

HpOHCCCy’dABHOI‘O 3aKOHOAAQTEABCTBA, KACAIOIIMUXCA BOIIPOCOB HOBOpOTa HCIIOAHCHUA
pEeIICHA CYAQ, 4 TAKIKC AKTYAADHDBIC ITPAKTHYICCKUC HpO6ACMI)I IIPpaBOIIPHMCHCHHUA B 9TOU
cq)epe. ITo muenwuro aBTOpa, HMHCTHTYT IIOBOPOTAa HMCIIOAHCHHA pPCEHICHUA CyAa B
HacrofAmee BpeMsA ABAACTCA BAYKHCHIITIM IIpONIECCYaAbHBIM HHCTHUTYTOM, IIPH3BAHHBIM
FapaHTI/IpOBaTI) BOCCTAaHOBACHIC npaB OTBCTYHMKA, 4 TAKKC YCTAaHABAMBAIOIITHUM ocobBIe
AOITIOAHHUTCABHBIC I’ apaHTI/II/I 3aIMThI IIPpaB OTBETYMKA B CBA3U C IIPECADBABACHHEM K HEMY
HEOOOCHOBAHHOTO P eOOBAHM. B pCSyAI)TaTC IIPHMCEHCHHA HCCACAYEMOTO

HpOHCCCy’dABHOI‘O HMHCTUTYTA, IIOAAracT aBTOp, MOIKET HpOHBOfITH IIOAHOC YCTpaHCHI/IC

HOCACACTBI/IfI BbIHCCCHMA CYAOMHCO6OCHOB21HHOTO CYAC6HOFO permrceHm.

B caeayromeit cratbe sToro pasaesa, «O KOHTPOABHOHM (DYHKIIMH TOCYAAPCTBA»
(A.A. VBanos, ToABATTH) pPACKPBIBACTCA POAb H 3HAYECHHE KOHTPOABHOH (DYHKIIHK
TOCYAAPCTBA U €€ MECTO B PAAY MHBEIX (DYHKIIHH, C TOYKH 3PEHHA TEOPHH T'OCYAAPCTBA U
mpaBa. Aad 3(P@EKTHBHOTO OCYIIECTBACHUA AFOOOTO VIIPABACHYECKOTO ITpOIlEcca

HEOOXOAUMBIM ~ fIBAIETCS IIOAYYECHHE CYOBEKTOM yIpaBACHHA HHAOPMAIHH 00
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M3MEHEHHH OOBEKTa VIPABACHHA B PE3YABTATE IIPOM3BOAHMOIO HM YIIPABAAFOIIIETO
BosAericTBuA. HezaBucnMo oT pOpMBI OCYIIIECTBACHUSA YIIPABAAFOINETO BO3ZACHCTBHUA U
€ro IeAeH, TOCYAAPCTBEHHBIN AIIIIAPAT UCIBITBIBACT HOTPEOHOCTD B IIOAYIECHUN TOYHON
U AOCTOBEPHOM MH(POPMALIHH O IIPOIECCAX, IIPOUCXOAAIIHX B TeX cdepax, yIIpaBACHHE
B KOTOPBIX OCYIIECTBAfIETCA. B  pasAWYHBIX TrocCyAapcTBax MHpa HCTOPHYECKH
CKAAABIBAAUCH CHCTEMBI OIOAKETHO-(PHHAHCOBOTO u AAMUHHCTPATHBHOTO
TOCYAAPCTBEHHOIO KOHTPOAS, YaCcTO IIOABASAACH PA3BETBACHHAA CETh CIIEIIHAABHBIX
KOHTPOABHBIX OPraHOB. ABTOpP IIOAAraeT, 9TO MOKHO BECTH PEYb O IOSABACHUN HOBON
dyHKIIIE rocyAapcTBa, KOHTPOABHONH. OAHAKO, IIPU HAAMYHHU «PA3BETBACHHOW CETH
CIEITUAABHBIX KOHTPOABHBIX OPIaHOBY» BPAA AU MOKHO BECTH PEYb O IIOABACHUH «HOBOID»
dpyHKIIIH TOCYAApPCTBA, TEM OOAEE, UTO aBTOP VIOMHHAET O pedpOpMe KOHTPOABHOTO
3akoHOAaTeAbCTBa B P®. cropmsa rocyaapcrsa M IIpaBa CBHAETEABCTBYET O TOM, YTO
KOHTPOABHASl ~ ACATEABHOCTP — 9TO  HEOTbeMAeMas  (DYHKIUA  TOCYAApPCIBA,
CYILIECTBYIOIIIEIO HA HAAOIU, OO HEBO3MOKHO OCYILIECTBAATH (PHHAHCOBO-HAAOTOBYIO
PyHKIIIIO 6€3 KOHTPOABHO-PEBU3NOHHON (DYHKIIUL.

3HAKOMCTBO  YHTAaT€A€H CO  CPaBHHUTEABHO-IIPABOBBIMH  HCCACAOBAHUAMU
mpoAoAkaerca B cratbe  «OTAGABHBIE — ACHEKTBI  IIPABOBOTO  PETYAHPOBAHHA
IOCYAAPCTBEHHEBIX 3aKyHOK B Poccun u 3a pyoexom» (A.A. 'epacumenko, A.M. IIBanos,
Baaamsoctok). IIpoBeAeHHBINT CPaBHHTEABHO-IIPABOBOM aHAAU3 OTAEABHBIX CTOPOH
PEIYAHPOBAHUA TOCYAAPCTBEHHBIX 3aKyIIOK B Poccmm m 3a pyOemoM IIPHOTKPBHIBAET
HOBBIE I'PAaHU AAfl OLIEHKH OITBITA HAITIEH cTpaHbl. B pabore 3arparumpaerca HOpMaTHBHAA
0a3a HEKOTOPBIX CTPaH B OOAACTH I'OCYAAPCTBEHHBIX 3aKYIIOK, OLIEHUBACTCA BO3MOKHAS
IIEPCIEKTHBA  HCIIOAB30OBAHUA 3aPYOEKHOTO OIBITA IIPAaBOBOIO  PEIYAHPOBAHUA
rocsakyrnok B Poccun.

3aBeprmaer  pasaeA  mccaepoBanme  «HekoTopble  acmeKkTBI  CTPYKTYPBI
MEKAYHAPOAHBIX KOHTPAKTOB» (Aaypa Mucaiananc Crpukuc, bpasuans, A.M. VBanos,
Baaamsoctok). B mepmoa rAODAAM3AITIN TOPrOBO-3KOHOMHUYECKME  OTHOIIIECHHSA
IIPOXOAAT BECHMA OKHBAECHHO H ITIPABO AOAKHO YUHTHIBATH HFOAHCH AOTOBOPOB, KOTOPBIE
KaCaFOTCA HE TOABKO TOPTOBBIX OTHOITIEHUI, HO M CAOKHBIX OTHOIIIEHIH MEKAY AFOABMU,
TpaAuIAMH, KyAbTypamu. (CAEAOBATEABHO, B TaKHX AOTOBOPaX HEOOXOAHUMO

HpHACp)KI/IBaTbCH CTpOFI/IX HpI/IHHI/IHOB MC}KAYHapOAHOFO Hp’dBa, B AOIIOAHCHHE K
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METOAAM pﬂBpCLHCHI/IH CHOpOB, COBMECTHMBIX C ,A,I/IHaMI/IKOfI TOPFOBI)IX OTHOIIICHUI B

XOAE TAODAAUBAITNH.

M, xax Bceraa, IPHUTAAITAEM K HAYIHO-IIPOCBETUTEABCKOM AEATEABHOCTH BCEX

HCCA@AOBaTCACﬁ, KOMY OAM3Ka TEMATHUKA JKypHaAa.

Peoaxyus nayurnozo syprana

«Teonoeusn. Punocogpun. Ilpaso | Theology. Philosophy. Law»
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AHHOTAIUA

JIro0oBb B yueHunm Makcuma HcroBenHuka mnpejcTaBieHa HE TOJBKO Kak OCOOEHHOE
CBOMCTBO Y€JIOBEUECKON MPUPO/IbI, OHA €CTh CUCTEMOOOpa3yIollee Hayalo YeJI0BEeUYEeCKOro ObITUS U
OCHOBHOE MOHATHE (PMIOCOPCKON aHTPOIIOJIIOTHH XpUCTHAaHCKOTO (minocoda Bocrounoit Pumckoit
umnepud. MakcuM — VcnoBeTHMK — NPUMEHSAET  JUAJEeKTHYECKUH  METOJ,  OCYILECTBIIAS
THOCEOJIOTMYECKOE JIeJIeHUE TMOHATHUA JI00OBM Ha JBa poia JIOOBH — JIIOOBH CTPACTHOH H
OeccrpactHoi. [lmox amanekTuku ctpactu U OeccrpacTusi — ar000Bs kKak Ctpacth becctpacthas.
BeccrpactHas 11000Bb 01arOTBOPHO BIHSIET HA YM, UyBCTBA, KEJIAHHS M BOJIIO YEIOBEKa. 3HAUCHUE
JMAJIEKTUYECKOro yueHHs o Jo0BM Makcuma lcnoBenHuka — B COYETAaHMHM XPUCTUAHCKOTO

0OrOCIIOBHS U pallMOHATBHOrO MeToa Grtocoduu (AUATEKTUKN) B OCMBICIICHUU Y€JIOBEKa.
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ABSTRACT

Love in the teachings of Maxim the Confessor is presented not only as a special property of
human nature, it is the system-forming principle of human existence and the basic concept of the
philosophical anthropology of the Christian philosopher of the Eastern Roman Empire. Maxim the
Confessor applies the dialectical method, realizing the epistemological division of the concept of love
into two kinds of love - passionate and passionless love. The fruit of the dialectic of passion and
dispassion is love as passionless passion. Impassive love has a beneficial effect on the mind, feelings,
desires and will of a person. The meaning of the dialectical doctrine of love by Maxim the Confessor
is in the combination of Christian theology and the rational method of philosophy (dialectics) in

understanding a human.

KiroueBbie cioBa: Makcum HcnoBennuk; «YeThlpe COTHU TJlaB O JIFOOBW»; YEIIOBEK;

JT000BB; TMAIEKTUKA CTPACTH M OeCCTpacTusl; CTpacTh OecCTpacTHAS; TO3HAHNUE; JKEJIaHUe; BOJISL.

Key words: Maxim the Confessor; "Four hundred chapters about love"; human; love;

dialectic of passion and dispassion; passionless passion; knowledge; desire; will.

CoBpeMeHHbIN  (paHiy3ckuil  penuruo3nbii  ¢uinocod . Kumabcon
OpPUTMHAIBHOCTh CPEIHEBEKOBON XPUCTUAHCKON (uiiocopuu JTH0OBU MBICIUI B TOM,
4TO, [0 €ro CIOBaM, «IIPOOJEMAaTUYHOM CTAHOBUTCS caMma Ipupoja JooBu». U, ecnu
aHTU4Has Quiocopusi CTpeMuiach IMOHATb, YTO HMMEHHO HYXKHO JIIOOUTH, TO
XpucTHaHCKasg Quiiocodusi 3aaBajiach BOIPOCOM, YTO 3TO 3HAYUT B LIEJIOM IS
yesioBeka — J1ioouTh [4, 367]. Ilpumep Takoro poja XpUCTHAHCKOTO YYEHHS O JTH00BU
MBI HaxXoAuM B ¢unocopun Makcuma VMcnoBegHuka.

VYuenue o mob6BU npenogodHoro Makcuma Mcnosennuka (550 r. — 662 1.)
U3JI0)KEHO MM HECKOJBKHX COYMHEHHSX, CAMbIM M3BECTHBIM W3 KOTOPBIX SIBIISETCS
Tpaktar «YeTeipe coTHU TiaB o J0OBH» [1]. B3rmsa xpuctuanckoro duiaocoda
IIPUBJICKAET BHUMAaHUE JKU3HEHHOW IPABIOM O YEJIOBEKE, KOTOpas, MO CIIOBaM
pycckoro 6orociosa M. B. IToroBa cocTOUT B TOM, 4TO YEJIOBEKY €CTECTBEHHO OBIThH
HPABCTBEHHbBIM, HEXEJIM OE3HPABCTBEHHBIM, IOCKOJBKY JI000Bb HE TOJBKO Kak
HPAaBCTBEHHOE MOHATHE, HO U KaK IICUXUYECKOE COCTOSTHUE OCYLIECTBIISIET «EAUHSLIEE

JEHCTBO», HMHTETPUPYS pPa3HOOOpa3HbIE CBOMCTBA YEJIOBEUECKOTO CYIIECTBA 0
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ne’nokymHocTu: «YemoBek o0s3aH Bocnutarth €€ B cebe, uTOObI BO3BPATUTHCS B
OTEYECTBO MEPBOHAYATIBHOIO OJAKEHHOTO eIMHEHMS BcexX Bemiei» [7, 441]. JIroOBu
KaK Cuje, KOTopas CIoco0Ha Kak coOparh BOEAMHO JIMYHOCTH YEJIOBEKa, TaK H
pa3pyuIuTh €€, €CIM OHA HEMCTUHHA, MOCBALIEHBI cOunHeHuss MakcuMma McrioBeiHuKa.

B «CotHuue» Makcuma McnoBegHuka Tt00BH NPHUAAETCS MEPBEHCTBYIOIIEE
3HAYEHUE B CTPYKTYpE UYEIOBEUECKON MpHUpOJbl, T.K., Mo ciioBam A. B. Mapkosna:
«JIr000BB JJ1s1 HETO HE UYBCTBO, HE BICUCHUE U J1ake HEe (popMa ObrTus. JIto00Bb — 3TO
MOJIMHHOCTh, JTIOOOBb YEJIOBEKA — caMO OBITHE €ro TaKUM, KaKUM OH JIOJI’KE€H OBITh)
[5, IX]. DTo ocHOBOMONIaraoIiee 3Ha4eHUE MOHITHS JTFOOBH MPOSBIISICTCS B TOM, YTO
OHO (TIOHSITUE JIOOBM) CIYXKHUT B ydeHUU Tpn. Makcuma MEpUJIOM KauecTB yMa,
YyBCTB M BOJIM YesioBeka. CoeprkaHue Kax0ro U3 3TUX CBOMCTB HAXOIUTCSI B IPSIMOM
3aBUCUMOCTH OT HaJIMYUs WA OTCYTCTBUSI JIOOBH, a BCE BMECTE OHU COCTaBJISIOT
JUYHOCTHOE COJAEP)KaHUE KOHKPETHOTO uejoBeKa. Takas KOMIUIEKCHOCTh BIIOJHE
BIIMCHIBACTCS B COBPEMEHHYIO CTHJIMCTUKY MPEJICTABIICHUs YeJIOBEKa B CIIOKHOU U
MHOTOMEpHOM ToJIHOTE ero Owbitus. M B nenom ydenuwe o dro0BU mpr. Makcuma
IIPEeBpAILAeTCs B CHCTEMAaTUYECKOE U3JI0KEHUE CYIIIHOCTH YEJIOBEKa, /1€ TI1aBHas TeMa
— a”HaJIU3 JIIOOBU — MO3BOJISET 1IEJIOCTHO OCMBICIUTD YEJI0BEKA, T. K., B IPEJICTABICHUU
npn. Makcuma, Kak 4ejoBEK JIIOOUT, BIUAET HA TO, KAK OH MBICIHT, YYBCTBYET U
JICVUCTBYET B HAIIPABJIEHUU CBOEU BOJIU.

Kaxk sxe uenoBek m00uT? J. JKunbcoH, cChlIasCh Ha 3aMaIHBIX CPETHEBEKOBBIX
MBICIIUTEIICH, TTUIIIET, YTO OHU UCXOIMIN U3 TON PeaTbHOCTH YeNI0OBEKa, I/ TI000Bb —
OMBIT 3roM3Ma W YYBCTBEHHOCTH, [Ji1 KOTOPOTO XapakT€pHO TO, YTO OHO
HEMOCPEJICTBEHHO OOpaIeHo Ha «s», Ha IMOJaraHue «camo ce0s 0OBEKTOM CBOETO
xemanus» [4, 357-361]. Ho Takas n1r000Bb JIOCTABIISET YIOBOJBCTBHE, HO HE
YIOBJIETBOPSIET.

[Io paccyxaenusm npn. Makcuma, TPEACTABUTENS  MPABOCIABHOMN
CBATOOTEUECKON OOTOCIOBCKOW Tpagulluu, JIIOOOBb €CTh «OJlaroe€ pacrioioKeHHE
aymay [1, 20], TpOTHBOMOIOXKHOCTEIO KOTOPOH SIBIIIETCSA «CTPACTHOCTHY. U TO M
JPyroe 3aBUCHUT OT AYIICBHON HAMPaBJICHHOCTU YEJIOBEKA: €CIIM OH KUBET, HAPABJISS

ce0s k bory, Toraa 3To — «0naroe pacrnoyoKeHUe», a €CIM B HAIIPABJICHUU K YEMY-
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7100 36MHOMY TOT/Ia 3TO €CTh «CTPACTHOCTHY». [Ipm 3TOM, 3aMeTUM, YTO B TEKCTE
«YeTsIpe COTHU TI1aB O JII0OOBM» CaMO CJIOBO «IHOO0BBY y IpIl. MakcrMa UCTONIb3yeTCsl
TOJIBKO B CBSI3KE CO ¢c10BOM «bory»: «1000Bb k bory» mim «mo6smuii boray. JIro60Bb
KaK «CTPACTHOCTHY» CJIOBOM «J1F000BBY» HHUTJIE HE 0003HAYAECTCsI, IOCKOJIBbKY, €CIH HET
a06Bu K bory, To Bce ocTrambHOe HE €CTh JI000Bb, a €CThb CMpacms WM
npucmpacmuocmy. OOBACHUTD 3TO MPOTUBOIOCTABICHHUE NPOCTOM CCHUIKOW Ha
OCHOBHBIE HUJEW XPHUCTHAHCKOTO YYCHHS HEIOCTATOYHO. «UeThIpe COTHHIIBD» WIIN
npocto «CoTHHUIaY, KaK JUIsl KpaTKOCTH, 0003HAYar0T TBOpEeHUe mpn. Makcuma, ecTb
cnenu@uueckoe SBICHHE B HCTOPUM XPUCTHAHCKOM MBICIH: B KadecTBE
OOroCJIOBCKOTO TpakTaTa OHO BMECTE€ C TEM COIEPKUT B ceOe sBHBIC TPHU3HAKU
TpakTaTa 1O TCHUXOJOTHHU, U JaKe MOXKET MOCIY)XHTh YYeOHHKOM MPaKTHYECKOTO
PYKOBOJCTBA YEJIOBEKY B €r0 ITIOBCEAHEBHOM )XU3HU. U koraa npn. Makcum COOTHOCUT
MIOHSATHE JTF000BB ¢ MOHATHEM bora, a cTpacTh ¢ MOHATHEM I'pexa, TO K 3TOMY CIeIyeT
OTHOCUTBHCA M KaK K TICUXOJIOTUYECKOM OIIEHKE, B TOM CMBICIIE, YTO Pa3Indue JIIOOBU
U CTPACTU ONPENENSIETCS KOHKPETHBIMHU MPOSBICHUSIMHU, KOTOPBIE BIIOJIHE MOMXHO
HaOMoAaTh W onucarth. Tak, miuoja J00BHU, Kak Ojaroe pacrnojiokeHue K bory ectb
0JIaYKEHCTBO, KOTOPOE BHEUIHUM 00pa3oM BBIPAXKAETCS OTCYTCTBUEM pPa3Apa)KEHUs,
HEraTUBHBIX AMOLIUMA, OOUIbI, IE€YaTH, HATMYUEM PAJIOCTH U CIOKOMCTBUS. B TO Bpems
KaKk CTpacTH Bcerna oOOpauyuBaroTCs BO30YKIEHHOCTBIO, IMOTEped  MOKOs,
TPEBOXKHOCTHIO, a, B KOHEYHOM HTOT€, ICHUXO-dMOIIMOHAIBHBIM OIYCTOIICHUEM
yesoBeKa («yHBIHHEMY), TOCKOJbKY, IO cioBaM mpn. Makcuma: «CTpacTh €CTh HE
€CTECTBEHHOE JIBIDKeHUE ymmm» [1, 43].

[IpobGnema m00BH B XpHCTHAHCKON (uiiocopuu «B TOYHOCTH TMapajuielbHa
npoOsieMe mo3HaHus» [4, 363], 4TO MOATBEPKIAETCS XOJIOM PACCYKICHUS IIPIIL.
Makcuma. «Ku3Hb ymMay, TOHUMaeMasi UM KaK «IIPOCBEIICHUE TIO3HAHUS, POKITACTCS
ot 008U k bory» [1, 21], u «upe3 moOoBs yM BocxuTutcs» [1, 22]. JIro60Bb kK bory
bOpMHPYET «UUCTHIN yM», KOTOPBIA 3aHUMACTCS «HUCCICIOBAHUEMY, T.€. IIO3HAHUEM.
Yuctelil yM, B IpeACTaBIeHUH Npi. Makcrma, crioco0eH Kak K MO3HaHUI0 BUIUMOTO,
Tak W HeBuauMoro mopsaka Bemed [1, 38]. Ecam ym HampaBieH Ha TO3HaHHE

BUIUMOTIO 6BITI/I$I, OH HCCIICAYCT €CTCCTBCHHLIC CBOMCTBA Bemeﬁ, «HUIICT CaMYIO HX

11 Teonozus. @unocogpus. Ilpaso / Theology. Philosophy. Law. Ne 2 (14) 2020




npuurnay» [1, 38]. B HampaBieHnun Ha TO3HAHWUE HEBHIUMOIO OBITHS, JPYTHMHU
CJIOBaMH, CBEPXUYYBCTBEHHOTO, YHCTHIA yM TaK)Ke HAIICJICH HAa TO, YTOOBI «y3HATh
€CTECTBEHHBIC CBOMCTBA OHBIX, M YTO M3 CETO CJIEAyeT W KaKOW O HUX MPOMBICEI
Bboxwii» [1, 38]. Briciiee cocTosiHEEe yMa — 3TO Ypa3yMEeHHE «eCTeCTBa» bora, koTopoe
€CTh PacKpbITUE XOTsI Obl HECKOJIbKMX CBOMCTB bora, mockojibKy BO BCEell CBOeH
nojiHOTE Bor ocraercs Hemo3naBaembM [1, 46]. Ipyrumu ciioBamu, TIOO0BH TpHIACT
yMy 4YeOBeKa CBOMCTBA MOUYTH O€3rpaHUYHBbIC, BO BCAKOM CIydae, O CPaBHEHHIO C
TEMH, YTO OOBIYHO JOCTYIHBI UYEJIOBEUECKOMY yMy. Takum oOpa3om, TO3HAHHE
BBICTYMAET CJIEICTBHEM JIOOBH, W HCTHHHAs JIOOOBb PACKPHIBACT YMCTBCHHBIC
CIOCOOHOCTH K UCTHHHOMY TMO3HAHWIO, a HE UCTUHHAS JIMIIAET YM CIIOCOOHOCTEH K
UCTUHHOMY Mo3HaHuI0. Eciu yM, 1o MetadopudeckoMy BBIpaKeHHIO IpIl. Makcuma,
IPUTBOXKJICH» K YEMY-TUOO 3E€MHOMY, T.€. HAXOJWTCS IOJ BIMSHUEM aHTHUIIONA
JHO0BH — CTPACTH, — TO TTOMBICITBI CTAHOBSATCS «ITOXOTHBIMUY» M «HEHABHUCTINBBIMI
[1, 14]. B mo3HaHuM TaKoW YM MOXKET POKIATh TOJIBKO «ITOTPEHIUTEIBHOE CYKICHHE
[1, 43], u poxkmaeT «MBICICHHBIN 00pa3 rpexan, T.e. «umaoa» [1, 48].

O0pa3 UCTUHHOTO TO3HAHUS, KOTOPBIM BOZHUKAET Y UejIoBeKa, Jtoosiiero bora,
Makcum McnoBennuk onucan He ToJbKo B «CoTHUIE», HO U B «[locinanun k Moanny
Kyb6ukynapuro o mo6Bu». [Ipexnae Bcero, kak ropoputcs B «Ilocianumy, mo00Bb
YAOCTOBEPSET JIOOSIIEro B CYIIECTBOBAHUMU TOTrO, KTO Jrodum [2, 146]. dpyrumu
clioBaMHM, TIpr. Makcum, mpejjiaraer paspeiieHue mpoOsieMbl O MO3HABAEMOCTH U
HEIMO3HABAEMOCTH CyIlecTBOBaHMs bora, u JF000BH — 3TO KJIHOY K MTO3HAHUIO OBITHS
bora m Bcero mm coTBOpeHHOro. bor OTKpbhIBaeTcs I MO3HAHUA, TOJBKO 4Yepes
11060Bb kK Hemy. A uepe3 60rono3Hanue 4ejaoBeK MoMydaeT ClIOCOOHOCTD K ITO3HAHUIO
¥ BCETO OCTaJIHLHOTO, T.€. TOTO, YTO MBI IIPUBBIYHO HA3BIBAEM IIPUPOTHBIMH SBICHUSIMH
(MO3HaHWEM 4Yero 3aHMMAIOTCA COBpeMeHHble Hayku). [lo3Hanwe Takoro poja,
COTJIaCHO XpucCTHaHCKoMY (uiiocody, Oyaer gaBath 0oJiee MOJHOE MPECTABICHUE,
YeM «TJ1a3, MPUKOBAHHBINA K 3pUMBIM (hopMaM 4yBCTBEHHBIX Bemei» [1, 147]. Cmbica
ITUX PACCYKICHHUIA BIOJHE COOTHOCHM C KOTHUTHUBHBIM MPHUHITUIIOM — TIO3HABaTh B
IUPOKON TIEPCIICKTUBE: TMO3HAHHWE IBIKETCS OT KOHKPETHO IIEJIOT0 K KOHKPETHO

JaCTHOMY. 141 YACPKAHHUC TMO3HAHUS B ITOJIC 3TOI'0 KOHKPETHO-LIECJIO0ro HE ITO3BOJIACT
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MO3HAHUIO HU 3aIMKINBATHCS Ha YaCTHOCTAX (HA00OPOT, MEPEXOIUTh OT OJHOTO
MO3HAHHOTO CBOWMCTBAa K JPYromMy), HU pacTEKaThbCs, TEPss CBA3b C pPEalTbHBIM
00BbEeKTOM TMO3HaHUs. McTuHHas JIOOOBb, «MYyApPO MOMUYUHSS pasymy TO, 4TO
HaXOAWTCS B Hammel Baactuy» [2, 146], Takum oOpa3om, He OCIIEIUISIET YM, He HCKakKaeT
MO3HAHUE, a YKPEIUISET U PacIIupseT O3HABATEIbHBIE BO3MOKHOCTH.

[lo3Hanue, B CBOIO O4Yepe/lb, OMPENEISCT COJAEpKAHHE YYyBCTB — B BHUJIE
YKETAaHUM, a TPeAMET KEeJaHUs ONpeielisieT HanpaBiIeHUue ABUKeHUs Bou. McTunHas
J000Bb TPUIAET HUCTUHHOCTh YYBCTBAM, a HE MCTUHHAS POXIAET HEUCTUHHOE
yyBcTBO. Eciu kputepuem yma 4MCTOTO M HE YUCTOIO SIBISIETCS MPABUIBHOE WU
HETMPaBWIbHOE 3HAHHE O CYILEM, TO KPUTEPUEM HCTHHHBIX U HEUCTHUHHBIX UYyBCTB
SBJISIETCA HAJIW4YUE WM OTCYTCTBUs cuacThi. CuacThe 3aBUCHUT OT TOTO, OT YEro
YeJIOBEK MCIBITHIBAET PaJOCTh WJIM Te4yaidb, OT 4Y€ro OH OOJIbIlIe CTpajacT WM,
HAoOOpOT, ToNydaeT OJaXEHCTBO, HaclaxJeHue: «Bomsdmuiics 3eMHBIMU
NOKEJIaHMSIMHM JKeJIaeT WU SIBCTB, WIH YAOBJICTBOPSHUS OTUPEBHBIX JBHKCHHI» [1,
81]. Hacnaxxaenue He sBISETCS caMoO IO ceOe¢ MPaBUIBHBIM KN HEMPaBUIbHBIM
qyBCTBOM. [IpaBriibHas WK HETIpaBWIbHAS PaOCTh HACTAXKICHUS 00YCIIOBIICHA TEM,
Kak 4desioBek JoouT. Eciau on mo6ut bora, Torna on Oyner qr00UTh OJIMKHETO, U HE
OyneTr NJsi Hero WHBIX PajoCTe W HaclaxAeHWM, Kak JO0CTaBUTh yrojHoe bory,
n30aBUB OJIMKHETO OT HEB3rOJ U Ievaneil. [ pexoBHOE 4yBCTBO, TOXKIAECTBEHHOE TI0
CMBICITy C TOHSATHEM HEUCTUHHOTO YYBCTBAa, MOPOXKIAETCS JIOOOBBIO K BeIlaM
MPUXOJISIINM, K YACITY KOTOPBIX OTHOCUTCA U YEJIOBEK B CBOEM 3€MHOM, IJIOTCKOM
ecTtecTBe. Takoe 4YyBCTBO HEUCTUHHO, MOTOMY YTO PaHO WM MO3JAHO PaaOCTh
KOHYAETCs, W, TI0 BBIPAXEHUIO TIpm. Makcuma, «uCTpeOsieTcsl 3I0CTPalaHueM WITH
nevanoBanuem» [2, 51]. HeusOexxHOCTh IEYaNbHOrO HMCXOAa IS HEIPAaBHIIBHBIX
YYBCTB, POKJICHHBIX HEMPABWIHHBIMU JKEIAHUSIMU, KaK pa3 U OOBICHSIETCS TEM, UTO
YEJIOBEK JIIOOUT HEUYTO OTPAaHMUYEHHOE MO CBOEH MPHUPOJE, B TO BPEMS KaK B CBOEM
CTPEMJIEHUU K CUACTBIO UEJIOBEK KEJIAaeT, YTOObl CUaCThe HE KOHYAIOCh. CyacThe
OyzierT OECKOHEUHBIM, TOJILKO €CIIU KeJlaHus OyIyT HaAloJIHEHbl OECKOHEUHBIM, T.€.
boroMm: «IlomMHHO BKYCUBIIMH ClIaA0CTh OHOI'O IIpE3UpaeT BCE YAOBOJILCTBUSA,

POXKIAIOIIHECS OT BOXKACIETEIbHOM critbl» [2, 81].

13 Teonozus. @unocogpus. Ilpaso / Theology. Philosophy. Law. Ne 2 (14) 2020




Jlio6oBs k bory B cBoéM mpenene JOMKHA TOJHOCTBIO TMEPEPOIUTH
YyBCTBYIOIIYIO, BOXKJEJICIONIYI0 CTOPOHY 4Ye€JOBEKa, NEpeHaIlpaBUB JBUKEHHE €ro
xenanuil. B counnennn «Jlecsath rmaB o moOpoaeTrenu W mopoke» mpr. Makcum
TOBOPUT O JKEJIaHHM «TSDKKHX CTpaJaHWil CBATHIX» Kak ujaeane BoxzaeneHus. Ha
NEPBBIN B3I — MPOTUBOSCTECTBEHHAS 1LI€bh JAJIS YeJoBeuecKoro sxkenanus. Ho B
JOTUKe OOrOMO3HAHMUS TO, 4YTO SIBJISETCS MPOTUBOECTECTBEHHBIM, CTaHOBHUTCS
IPUCYIINM €CTECTBY YENIOBEKa, HE MCKaXEHHOTO rpexoM: «/3Hauama moxuieHHbIe
IIPENECTRIO HACHAXKACHUSA, Mbl IPEANOWIN CMEPTh NOJJIMHHO Ccymed xu3Hu. U
MOTOMY MBI C OlarogapeHueM HeceM TeNECHbI Tpya, YMEpIUIBISIONINNA 3TO
HACJIXCHUE, YTOOBI, CAMOW KOHUMHOW €ro ympa3JHUB BMECTE C HUM U CMEpPTh,
NOJIYYUTh OOpaTHO BEPHYBINYIOCS K HaM JXKu3Hb...» [3, 261]. HaBepHoe, 310 camoe
CIIO)KHO€ JJIsl YeJOBeKa — OCYIIECTBUTh pAJWKAIbHYIO TEpEeMEHYy B CBOHX
qyBCTBOBAHUSX, YTOOBI, KaK MUIIET MpIl. MakCUM, HEMIPEMEHHO MyUUTHCS B CTPAAaTh,
IPUTYIUISIS «B HAC YKo HacaaxaeHus [3, 262]. CiokHO NPUHATH 3TO Kak HanoboJjee
COOTBETCTBYIOIILIEE MPUPO/IE YEIOBEKA, HO CBOIO YOEKIEHHOCTh B 3TOM BOIIPOCE MpII.
Makcum 0Ka3ai He TOJIbKO CJIOBAMU, HO M TIOJIBUTOM JINYHOTO MyUYE€HUYECTBA.

B oTHomeHuu BIMSHUS JIOOBH HA BOJIO Pa3IMuME MEXKIY MOJJIUHHBIM H
HENOJJIMHHBIM ITposiBIIeHuEM Bosid Makcum VMcioBeqHuK onpeiensieT uepe3 TBOpeHue
WIN HE TBOPEHUE «3J1a», U U3 KOHTEKCTa 3TUX PACCYKIEHUI MOXHO BBIBECTHU BITOJIHE
COBPEMEHHOE IO 3BYYaHHIO OOOCHOBaHME HPABCTBEHHOCTH — KaK IMPOSBICHUE
«310pOBOI1 BOJM». 3710, COTJIAcHO IpI. Makcumy, eCTh pacTiieBaHHUEe IJIOTH U TyIIN
BHYTPU CaMOI'0 4YeJOBEKa U «HE HCIOJIHEHHE 3aKOHAa» B OTHOIICHHWU OnmkHero. B
«ITocnannu k Noanny Kybukynapuio o 1100BH» UCTUHHAS JTIO00Bb «yOEKIaeT BOJIIO
JIBUTATHCSI COOTBETCTBEHHO €CTECTBY M HE OYHTOBATh MPOTHUB JIOTOCA MPHPOIBD» [2,
147]. Heno nro0BU €CTh TaKOE «HUCIIOJHCHHE 3aKOHA», MOJ] KOTOPBIM ITOHHUMACTCS
«IOJTOTEPIETh U MIJIOCEPIOBATHY, a TAKXKE «OJIaropa3yMHOE MOJIb30BAHNE BEIIAMID)
[1, 26]. Takum 00Opa3oM, «3yasi BOJIS» €CTh PE3YJIbTAaT PACKOJIOTOTrO, Pa3AeiIEHHOTO
€CTEeCTBa, PacUwICHEHHOIO0 Ha MHOXXECTBO MHEHWH W mpejacraBienuit [2, 148]. Ilo
IPUYUHE ATOW PACKOJIOTOCTH YEIOBEK MOANAAaeT MOA ACWCTBHE TPEX MOPOKOB —

HeBeJleHus, ceOsu1ro0us u Tupanuu [2,148]. CMbici HOpoka — B pa3pylIeHUN JIUIYHOCTH
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yesnoBeka. [lopouHOCTh HEBENIEHUSI, KAK Mbl 3’TO MOHUMAHUEM M3 PACCyKICHUS TpII.
Makcuma, Bumutcs B (pambcuduKaluu TMO3HABATEIHLHOW AKTUBHOCTH YEJIOBEKA:
3HaHHE, KOTOPOE YEJIOBEK BhIpabaThiBaeT B ce0€ MO X0y )KM3HU BMECTO TOTO, YTOOBI
OBITh ITyTEBOJAUTEIEM, HAMPABISAET YEIOBEKa MO JokHOMY myTH. Celsurodue — 310
MOPOK, M3-3a KOTOPOT'O YEJIOBEK OOpEYeH Ha OJMHOYECTBO U 3a0pPOIIEHHOCTh, a 3TO
0CJIa0JIIeT €ro KU3HEHHBIM MOTEHIINAN, Be/lb )KU3Hb OJJTHOTO KOHKPETHOI'O YeJIOBEKa
YKpEIUIAETCSl JOOPhIMU CBSA3SMHU C JAPYTMMU JIOJbMHU. THpaHUsi €CTh COBOKYITHOE
JEWCTBUE TTOPOKOB HEBEJICHUS U CEOSIIO0US, MOCKOJIbKY HEMPaBUILHOE TOHUMAHHE
KU3HU TIPUBOJAUT K HEMPaBWIHLHOMY IOHMMAHUIO ce€0sl, a W3 STOr0 BBITEKAET
HETMPaBUJILHOE OTHOIICHUE K OKPY>KEHHUIO YeJIOBEKAa KaK CTPEMIICHUE K YHUUUKEHUIO
Y YHUYTOXKEHUIO BCEX U BCAL.

COBOKYNMHOCTh TIOPOKOB HEBEJCHMS, CeOsu1ro0uss W TUpaHuu Makcum
HcnoBenHUK BCE BMECTE HA3bIBACT «3JIOYIIOTPEOJICHUEM COOCTBEHHBIMH CHUIaMU» [2,
148]. deiicTBUE «3710M BOJIW», B KOHEUHOM MTOT€, pa3pylIaeT JUYHOCTh YEIOBEKA, T.
K. HampaBJ€HHWE €ro BOJM NPOTUBHO €ro €ecTrecTBy. «3mas BOISD» — 3TO
IIPOTUBOECTECTBEHHAS BOJISI YesloBeKa. YenoBek «100poii BoIm», HA000POT, CTPEMSCh
K UCIIOJTHEHUIO TPeOOBaHMM ecTecTBa, KOTOPOE WU3HAYAILHO HPABCTBEHHO, «COOMpAET
ce0s B €IMHYIO IIPOCTOTY U TOXKACCTBO» [2, 149], 1, BhIpakasch 3bIKOM COBPEMEHHOM
bunocodun, MPUXOIUT K MEPEKUBAHUIO IKZUCTEHIIUATIHLHON MOTHOTHI.

Korma Maxkcum HMcmoBenHuk cpaBHUBaeT jaBa Buja OB — K bory um k
TBapHOMY MUY, TO HE CIEAYyeT AyMaTh, YTO p€Ub HJIET O HEOOXOUMOCTH BHIOMPATH
B Ka4e€CTBE 00BbEKTA TOJIbKO bora 1 HanpaBiIsaTh CUITY JIFOOBU B CTOPOHY TOJBKO OJHOTO
bora. VMeHHO B pacCMOTpPEHHHM JBYX pOJOB JIOOBU U OOHApYXUBAETCS
ucrnoias3oBaHue Makcumom McroBeTHUKOM TMAIEKTUYECKOTO METO/1a, CYITHOCTHBIM
MOMEHTOM KOTOPOTO ABJISETCA ACIEHUE «IIPUPOABD», KOraa, Kak numer B. B. Ilerpos,
«camo «jaeneHue» Makcum paccMaTpUBaeT KaK METOJl MO3HAHUS», KOTOPBIM €CTh
crioco0 HECOBEPILECHHBIN, HO BBIHYXXICHHBIA IO MPUYMHE HECOBEPIIEHCTBA YyMa
YelloBeKa, elé He coeauHMBIIerocs ¢ borom [6, 69].

JnanekTuuecKku MeToI CO BCEW OYEBUIHOCTHIO MPOCIEKUBaAETCA B «I 1aBax o

JIO0BW», M caMO IOHATHE JIFOOBH ocMBICIMBaeTcd MakcumoM McCIoBeTHHKOM B
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JTMATIEKTUYECKOM OTHOIIICHUM CTpacTU M OeccTpactus. brmarogaps stomy co3maercs
BIICYATJICHUE TOJIHOTHI OCMBICISIEMOCTH CYIIHOCTH YEJIOBEKa, COUYETAIONIETO B cehe
YepThI JOOBU 3eMHOM (TUIOTCKOM) M JIFOOBU aHTEeNbCKOU (AyXxoBHOM). M TO m npyroe
WMMAHEHTHO CYIITHOCTH YeJIOBEKa, IMOCKOJBKY, €Ciu Obl OBIJIO TOJBKO TEPBOE
COCTOSIHUE, TO PAHO WJIU MO3/IHO OHO MPUBEIO Obl K AHHUTWIISIIIUU YEJI0BEYECKOTO 0
COCTOSIHHSI 3BE€PUHHOTO. A aHTEIIbCKYIO JTI00OOBH MOTYT UCHBITHIBATH TOJBKO CYry0o0
JIyXOBHBIE CYIIECTBAa («aHTENbl»), B TO BpPEMs KaK YEJIOBEK MO CBOEH MpHUpOje
CYIIIECTBO AYXOBHO-TUIOTCKOE. OH HE 3BEph U HE aHTell, OH — YEJIOBEK.

B wupeane demoBeKk MODKEH MOOHMTHCA COCTOSHHUS «000KEHHUsS» (OIHO H3
TJIaBHBIX MOHATHUH B 0011el cucteMe 6orocioBusi Makcuma McnoBenHuka), KoTopoe
B JIOTMKEe Tpn. MakcuMa BbIpaXaeTcs B JUAJTEKTUYECKOM «Pa3pelICHUNY
(ycTpaHeHuHn) IPOTUBOPEUUS MEXTY ABYMs pojamMu JIt00BH — t00BH K bory u 068U
K 3eMHOMY. CMBICIIOBOE€ TPOTHUBOPEUYHE U KOH(JIMKT OTHOIICHUN MEXAY ITUMHU
ponamu JoOBH Hcue3HeT uepe3 JIo0oBb k bory, mockonbky Ha 3TOH OCHOBE Y
YyeJioBeKa BOCIUTAETCS UCTHUHHAsS JIFOOOBb UM KO BCEMY TBApHOMY, IPEXKJE BCEro, K
OJIIDKHEMY.

JlnanexTuka Kak METOJI IBOMHOTO YMO3PEHHUS CBITOrO (hrustocoda B OTHOLIEHUU
npoOjemMbl  JIFOOBH OCOOEHHO SIPKO TIPOSIBISIETCST B €0 PACCYXKIEHUSAX O
oecctpacTHOCTH J1I0OBU. [Ipu 3TOM OGeccTpacTHOCTH HE HA/I0 MyTaTh C OECUyBCTBUEM,
AMOIMOHAIBLHOM XOJIOJIHOCTBIO, palMOHAIBHBIMU JI0BOJaMU paccynka. Koraa
Makcum VicnoBenHHK TOBOPUT O JIFOOBH, TO OYEHb UYBCTBYETCS MPU YTEHUU €TO
MPOU3BEACHUM, UTO 3TO J0O0BbL ropsiyas, iameHHas. 1o — Crpactb, HO CTpacTh
oeccrpacTtHas!

[IpuBBIYHO MONAraTh, YTO CTPACTh €CTh CBOMCTBO I'PEXOBHOM JIFOOBU. JTO TaK,
€CJIM CTPaCTHOCTh HaIlpaBJieHA Ha CYry00 «TBApHYIO» CTOPOHY *W3HU. ECTh B HallleM
A3bIKE€ BbIpakeHUE «OOJbHAs CTPAcThb», O3HAYAIOIlee HEUCTUHHYIO JIFOOOBb,
BO3HUKAIONIYI0 MO0 NpPUYMHE JIIOOBM K BeEIllaM, KOTOpas PYKOBOJUT yMOM U
MOCTyNIKaMH, YyBCTBaMM M Bepod. Takasi «CTpacTHOCTb» — €CTh NpUYMHA
0OJIE3HEHHBIX COCTOSIHUM uenoBeka. Hemapom, B XpUCTUAHCKOM JIEKCUKOHE CJIOBO

«CTpaCTb» CHUHOHMMHWYHO CJIOBY «CTpaJaHHUCH. HpHMeaneano, 9qTO B HaAUIC
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CEKYJISIpU3UPOBAHHOE BPEMSI «CTPACTU», «CTPACTSAM», «CTPACTHOCTWU» MPUIAETCS
CKOpee TMO3UTUBHOE 3HAYEHUE, TMOCKOJIBKY 10 CMBICIY OTOXJIECTBISIETCS C
OJIaKEHCTBOM, YJOBOJICTBHEM, pAJOCThi0. Paau HArIsgHOCTH, JTOCTaTOYHO
00paTUTHCS K COBPEMEHHOMY HCKYCCTBY (OCOOEHHO KWMHO W JIUTEpPAType), TaK WU
MHaye BOCIPOU3BOSIIEMY KapTHUHBI 3TOM OOJIE3HEHHOW CTPACTHOCTU, OT KOTOPOM
JIOJIM CTPAAAIOT, HO MPHU 3TOM HE BUJIAT APYroro UCTOUYHMKA pagoctu. Ho MyapocTh
XPUCTUAHCKOTO MOJXO0/Aa K MOHUMAHHUIO CTPACTHOCTH 3aKIJIIOYAETCs B JIUArHO3€E, C
KOTOPBIM HE TIOCTIOPUT U COBPEMEHHBIN ncuxosor (mpodeccruonanbubiit!). KoHeuHslit
IUJIOJ MOJOOHOTO poja CTPACTHOCTH — OO0Nb, pa3oyapoOBaHHE, OMYCTOLIEHHOCTD,
yHbIHUE. TakoB OUarHo3 TOW CTPACTHOCTH, KOTOpasi BO3HUKAET B YEJIOBEKE IO
MpUYMHE JTI0OBU K BEIIIHOMY, KOHEYHOMY, HETIOAJTMHHOMY.

N3 paccyxnennii o mo68ru MakcuMma VcroBeiHKa, 4epe3 ero JUaieKTHIeCKoe
paccMOTpeHHe  CcTpacTh W OeccTpacTusi,  CKJIajbIBaeTcs  creruduyueckas
aHTPOIIOJIOTUYECKasi CUCTEMA: BOJISI BO30YKJIa€TCsl YyBCTBAMH, YYBCTBA YMOM, a YM —
160 r000BBIO (O€CCTPACTHOM CTPACThIO), TMOO0 CTPACTHIO (HEUCTHHHOM J1I000BBIO).
Takum 00pa3oM, MOKHO CKa3aTb, YTO B y4eHUHW Ipr. Makcuma mpocMaTpuBaeTCs
JIBOMHAsI aHTPOIIOJIOTHYECKasi CTPYKTypa: 1) mpejcTaBieHUe O 4YeJIOBEKe, KAaKOB OH
€CTh ceiiuac (B IpeXOBHOM IOJIOKEHUH) U 2) TIPEICTaBICHUE O YEJIOBEKEe, KaKUM OH
oJDKeH ObITh (uepe3 obOokeHue). Kputepuem cpaBHEHHSI JIBYX AaHTPOIOJIOTHIA
SBIIICTCS TIOHATHE JTIOOBU, KaK BICUCHHE YEJIOBEKA K TOMY, UTO MPHUIAET MOJHOTY €T0
OBITHIO, LIETTOKYITHO COOMpasi €ro JIMYHOCTh BOKPYT oOBbekTa nto0Bu. Eciam oObekT
008U — bor, Tora cki1abIBaeTCs 0JIHa aHTPOIIOJIOTHYECKasi KapTHUHA, a KOTIa HEUTO
BEIIHOE, TPEXO/IAIIEe — TOr/Ia IPYyTasi, IPOTHUBOIIOIOKHAS.

HctunHOCTh cy)aeanit Makcuma VcroBejHrKa JIETKO MTPOBEPUTH HA ITPAKTHUKE,
KOIJIa, YATAasi €ro MPou3BeIeHUs, 0 clioBaM A. MapKoBa, «Mbl yUUMCS IEPEKUBATH U
MBICIUTBH TO, YTO MPEXJIE HE MEPEHKUBAIU U HE MBICIUIN, HO O YEeM JIOTaJIbIBAIIUChH

BCSAKHIA pa3, KOTJa JKaJIe)Id WK MPOSBIISIN MEAPOCTh [5, 16].
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AHHOTALIUA

[loHnMaHue BUHBI HAMpsIMyIO CBSI3aHO C TMOHSTHEM CHPaBEMJIMBOCTH, KOTOPOE, MO CYTH,
ABJISIETCS. YYBCTBOM MEpPBI OTBETCTBEHHOCTH 3a copesHHoe. [IpaBocyaue B oOiiectBe OOBIYHO
HACTOJIBKO BOCIIPUHHMMAETCSl CHPABEIMBBIM, HACKOJIBKO OTBETCTBEHHOCTh, MO JIEHCTBYIOLIUM
OILICHKaM 00IllecTBa, copa3MepHa BUHE cofiesHHOTO. [10CcKoIbKy OOIIECTBEHHBIE OLIEHKU JESTHUS U
OIICHKH JIUIIa, COBEPIIMBIIETO JAEsSHHUE, MOTYT HE COBIAAaTh, TO y JHUIA, OyIyud MPU3HAHHBIM
BHUHOBHBIM T10 JICUCTBYIOIIEMY 3aKOHOAATEIHCTBY YYBCTBO CIIPABEIITABOCTH MOXKET OBITH YIIIEMJICHO.
B nanHoOil cTaThe COOTHOLIEHME BUHBI U OTBETCTBEHHOCTH OCMBICIMBAETCS Yepe3 MPEACTABICHUE
OTBETCTBEHHOCTH TP OTCYTCTBUM BHHBI, 3aTParuBarOTCs MPOOJIEMBbI, CBS3aHHBIE C OTUM U

BO3MOJKHBIC IICPCIICKTUBLI UX PA3PCHICHUA B 6yzlymeM.

ABSTRACT

The comprehension of guilt is directly connected with the notion of justice, which, in its
essence, is a feeling of a measure of responsibility for committed act. The justice in a society is usually
interpreted to be just inasmuch the responsibility, according to the actual social evaluations, is
proportionate to the guilt of the committed act. Since the social evaluations of a commitment and the
evaluations of the person, who had committed the act, may not coincide, the feeling of justice of the
person after being recognized as guilty according to the legislation in force, might be hurt. The
following article considers the correlation of guilt and responsibility through the notion of
responsibility without being guilt, takes into consideration some problems connected with it and

possible perspectives of their solution in future.

KiroueBbie ciioBa: BHHA, (I)OpMLI BUHBI; OpUAUYCCKAasA OTBETCTBCHHOCTDL; YT'OJIOBHOC IIPABO;

IIpaBoOBasd IMOJIUTHUKA.

Key words: guilt; forms of guilt; juridical / legal responsibility; criminal law; legal policy.
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Introduction

The democratic principles of justice say that there is no crime without guilt and
no one can be convicted without being guilty... From the formal point of view, juridical
/ legal responsibility is a result of application of a law norm, first of all — realization of
its sanction. Explanation of social nature of legal responsibility depends on what the
given society considers to be the violation of law and whom it considers to be infringer
of the law. As far as violation of law is an infringement of the ruling order of social
relations, by a person, i.e. in the end - infringement of society - to that extension the
restoration of the infringed condition, prosecution of the violator and prevention of
similar infringements in future — has been always the social affair. That is why this
social function is being fulfilled by an official representative of the society — the State,
and the function itself has not a private but public character. Moreover, due to historical

process it became juridical liability of the state power. [2, 280-281]

Morals cannot be disassociated from human minds and actions and is usually
considered to cover the range of laws. Due to their different scopes and coverage, it is
also important to clarify and distinguish the terms when handling the guilty deeds. This
article deals with the concepts of responsibility and guilt first, and separates out the
different meanings of moral and legal meanings of responsibility and guilt. The
relationship between legal responsibility and legal guilt along with the problems of
juridical responsibility without a sense of guilt will be followed, and the conclusion

will be drawn out in the end with a brief summary.
1. Concepts of Responsibility and Guilt
A. Responsibility

While responsibility is frequently used as a synonym for liability, both concepts
are distinguished from each other in criminal law. Liability is imposed by law. There is
no liability unless a law is enacted imposing it [ 14, 204]. However, law does not impose
liability out of the blue. Whether civil or criminal, there is a factual basis for imposing

it; and the factual bases of civil and criminal liability have common elements. These
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are harm, conduct, and causal relation between the conduct and the harm. At its
minimum, conduct is voluntary outward bodily motion. Liability is not imposed for
harm caused by involuntary motion. We can say, that juridical responsibility — is the
liability of the person, who had committed the violation of law, to suffer unfavorable

consequences (hardships). [3, 316]

Where liability is imposed, voluntary motion, causal relation, and harm are
always present. Absolute or strict liability i1s imposed on the basis of these three
elements alone. Hence, in the primary sense that responsibility is the basis of liability,

voluntary motion causing harm is responsibility [14, 204].

The essentials of criminal responsibility could be described in three different
ways, as follows: (i) The act must be wrong, and the actor must know what he is doing
and must will to do it; (i1) In addition to the elements of (i), the actor must know that
his act is wrong; (111) In addition to the elements of (i) and (ii), the actor must have a
sense of personal guilt. Neither a sense of personal guilt nor knowledge that the act is
wrong is essential for a mentally abnormal actor to be criminally responsible [14, 209-

210].
B. Guilt

The drama of guilt is enacted upon a wider stage than that set by law. There are
many types of conduct in daily lives that may give rise to some guilt, but not necessarily
to ‘legal guilt’. Since this concept of legal guilt is arguably weighted with moral

significance, the relationship between it and moral guilt also needs to be presented.

The concept of legal guilt has a circumscribed role, not only within life but
within the law itself. Judgments of guilt are neither to be identified with, nor implied
by, judgments of invalidity or judgments of civil liability. The legal concept of guilt is
restricted to the criminal law, and it is within this area of law that verdicts of guilt are
rendered. Consideration of this practice of rendering verdicts is essential if one is to

grasp the nature of legal guilt.

There are two main theories of guilt in criminal law science: 1) evaluation theory
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(normative, ethical), when the guilt of a person for the committed act is reduced to the
evaluation (social, moral, political) characteristic of it by a court, when formulating its
reproach; 2) psychological theory, which reflects a subjective (inner, psychic) person’s
relation to his socially dangerous and violating the law activity or inactivity/ negligence
and to their socially dangerous consequences.[1, 225] According to the last,
psychological theory, each socially dangerous and directed against the law activity
(inactivity) of a responsible person is considered to be volitional and conscious. Each
volitional and conscious act is reasonable (done with a reason) and purposeful, i.e. is
committed according to a certain reason/ motive and to achieve specific purposes. Does

it mean, if there is neither motive nor purpose, there is no guilt in the actions of a person?
I.  The Verdict of Guilt

A ‘verdict’ is not a statement of fact that one is or is not guilty as charged.
Verdicts themselves are neither true nor false, but valid or invalid. It is an essential
characteristic of verdicts that they make things happen rather than state what is so. If a
verdict 1s valid a person becomes, by virtue of that fact, either guilty or not guilty before

the law. This concept of legal guilt is referred to here as “legally operative guilt.”

Validity conditions for verdicts — there is a common understanding as to what

communicative behavior in what settings constitutes a verdict.

The meaning of legally operative guilt — One’s status is thereby transformed into

that of the legally condemned.

Presuppositions of the practice — a number of background conditions are
presupposed by a legal practice embodying the concept of guilt, which include the
presuppositions of a verdict and the practice respectively, a general commitment

throughout the society, and the social practice embodying guilt presupposing beliefs.

Functions served by the practice of rendering verdicts of guilt — Practices come
into existence and persist for a variety of reasons. They may also, once in existence,

serve interests that were not factors leading to their genesis.

Legally operative guilt and factual legal guilt — Some might argue that legally
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operative guilt is the entire substance of the concept of legal guilt, while jurors are
asked to consider whether a person is in fact guilty before they reach a verdict of guilt.
A concept of legal guilt that is logically independent of a verdict of guilt is a concept
that guides those charged with reaching a verdict. Thus, it would seem wise to
acknowledge the presence of two legal concepts of guilt and to address oneself to their

relationship.
Ii.  Factual Legal Guilt

As previously stated, the norms governing the practice of rendering verdicts
require that those charged with the responsibility consider the evidence relevant to
factual legal guilt. In the own system of criminal law, a verdict of guilt is to be returned
only if it is believed beyond a reasonable doubt that the defendant is indeed guilty.
Although the verdict is not a statement of fact, it presupposes beliefs about the facts.
This brings us to a consideration of the nature of factual legal guilt. “When is a person

considered guilty’ is what to be discussed.

First, conduct is normally a prerequisite for legal guilt. This means that a person
must actually commit a certain act. It is not enough for him to merely think of doing it,
nor is it enough for him simply to have a status of a certain kind, such as being a
member of a certain race [12]. Second, the conduct must normally be conscious.
Individuals are not guilty for what they do while asleep. Third, there must be legal
wrongdoing. Even the most egregious moral wrong does not occasion legal guilt unless
the wrong is also a legal one. Fourth, one must have the capacity to appreciate the
significance of the norms applicable to one. Animals and infants, for example, do not

have the ability to experience guilt.

Finally, it is normally a prerequisite for legal guilt that there be conscious fault
or culpability with respect to wrongdoing, that is, there must be a “guilty mind”.
Whatever defeats one’s fair opportunity to behave otherwise than he did - typically
some reasonable ignorance of fact or limitation on his freedom of action - may excuse

him.
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These conditions are common to most legal systems. The connection that factual
legal guilt has with our moral conceptions of guilt is less clear: moral fault is not
essential for legal guilt. Nevertheless, there may be a connection between legal guilt

and moral fault that is more than merely accidental.
iii.  Moral and Legal Guilt

Moral and legal guilt may differ significantly. There is no concept in morality
comparable to legally operative guilt; one is never morally guilty merely by virtue of

being judged as such [17, 134].

Moral guilt 1s always factual guilt. Further, the law may specify in a relatively
arbitrary way the norms that regulate conduct and the circumstances under which

violation of these norms incurs guilt.

Moreover, legal guilt is restricted to those situations in which a wrong is done to
society [ibid]. It is not enough that someone’s personal rights have been violated. For
the most part, however, moral wrongs that establish guilt arise in situations where
another’s rights have been violated; the guilt is not necessarily done to the society that

conceives itself as threatened by the conduct.

Further, in being morally guilty there is no implication of being justifiably liable
to punishment. There may be entitlement to criticize and to be resentful or indignant,
but in a variety of situations where moral guilt arises, either the wrong done is not
appropriately viewed as punishable, or the relationship is in no way seen as righted by

punishment.

In addition, the objects of moral guilt differ from those generally of concern to
the law. Maxims such as “the law aims at a minimum; morality at a maximum” and
“the law is concerned with external conduct; morality with internal conduct” draw

attention to the different emphases of law and morality [12].

Finally, moral guilt may remain forever in doubt once all the facts are in. Moral
reflection allows for the judgment that a person is and yet is not guilty; this depends on

one’s perspective, which is not precisely defined by any authoritative pronouncement.
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iv.  The Sense of Guilt

Guilt is a human sentiment that manifests itself in our inhibition from doing what
we believe to be wrong and in our feeling guilty when we do what we believe to be
wrong [ ]. Thus, it operates both in a forward- and a backward-looking manner. Guilt
is the feeling most closely connected with wrongdoing, taking as its object belief in
wrongdoing. A person who feels guilt holds certain beliefs and is disposed to feel and
act in certain specific ways; however, it is not the human disposition to feel guilt related

to the legal practices.
2. Relationship between Legal Responsibility and Legal Guilt

Legal responsibility is exactly equivalent to liability to punishment. The sole
question in every case is: Is this person liable, by the law of the land, to be punished for

the act which he has done?

Moral guilt does not determine criminality. Moral responsibility may exist
without legal responsibility. Thus a child of six may steal, knowing that it does wrong,
but English law refuses to regard such a child as capable of any crime. Equally legal
responsibility may exist where moral responsibility is denied, as in certain cases of
persons of unsound mind [15, 276-277]. But while legal responsibility does not
correspond to the popular conception of moral responsibility, the law is not arbitrary in
imputing liability to persons. It proceeds upon principles, and it is in determining those

principles that the study of the law may afford profitable illustrations to the moralist.

For the purposes of the criminal law, ‘accountable’ may be said to be synonymous
with rational, and ‘person’ may be defined as rational creature. Since it is the character
of the intention which determines the character of the act, some degree of knowledge is
necessary in order that any act may be a crime, but that degree may vary according to
the nature of different offences. There are many circumstances under which acts, which

would otherwise be crimes, are deemed innocent.

The consciousness of wrongdoing is the essential element in responsibility under

the law. The power of the criminal to do, or to refrain from doing, the act complained
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of, is a matter of no importance [15, 285]. Personality is, for the law, conscious being in
relation to a certain environment. Consciousness and position are both necessary to it,
indeed the relation between them is personality. Granted a certain position, the law
neither permits the human being in that position to fall below, nor requires him to rise

above, a certain standard. Such is legal responsibility.
3. Problems of Juridical Responsibility Without Being Guilty

It has been said that: “The greatest problem that ‘confronts’ the criminal law as a
social institution is the test of the responsibility of a person for his crime”, and
“Certainly no one who has studied the problem of mental disease in relation to criminal
responsibility can be content with either the present rules or their administration”. Thus
it seems that the tests being used are not doing what they are supposed to do well enough;

consequently there is need of a better test or tests.

A test of responsibility is a means by which to tell whether the prerequisites of
responsibility were in the actor’s mind. A test of responsibility indicates that if this or
that was not in an actor’s mind, he was not responsible [14, 217]. By indicating that, it
says that this or that is an essential of responsibility. Yet this does not show what all the

essentials are, and there are still disputes over it.

Some people suggest that the concept of responsibility be discarded; however, if
we do not know just what all the essentials of responsibility are, we would not know
just what it 1s suggested that we discard. Also, since there is no way that the concept

could be discarded, the problem of volition will remain.

Another problem might be when considering a corporation or legal person as
subject of crime. Currently, there is a tendency of development of criminal legislation
in many countries in the direction of establishing criminal responsibility not only for
physical but also for legal persons. Culpability will mostly be determined by the steps

taken by the organization prior to the crime to prevent it and find the culprit. There are
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very serious doubts about the measures that corporations are subjected to, even in the

rare cases where criminal cases against them end in a trial and conviction.

Let’s touch on the arguments in favor of such legal regulation. Some scientists
say, that legal entities have long been recognized as subjects of law in civil and
administrative law. Even if it is so, is there a sense to establish for legal entities one
more liability? Though, when committing a crime in business sphere, it is often
impossible to specify the specific person who committed the tort in all its constituent
elements. Further, criminal liability of legal entities is considered (e.g. within the
framework of the Dutch legal order) as a necessary condition for effective fight against
organized crime (dubious means). The Supreme court of the Netherlands noted that in
order to establish intent, a legal entity must give explicit consent to the actions of an
individual (employee), that is, know about his actions and approve them. In this case,
the actions of an individual (employee) can be considered as the actions of the legal
entity itself. Why? If an employee, a person has been employed in the name of a
corporation and acted as employee, we understand that he was employed by a certain
chef and for commitment of his actions he also got an order from his boss. Why then
the collective of a corporation should be punished, when imposing a fine on the

corporation? In such a case the real infringer of a law avoids his punishment

The analysis of a significant number of theories that reveal the essence of a legal
entity allows us to determine one of them that, in our opinion, correctly reflects the
nature of such a complex social phenomenon — the “theory of fictions”. The
fictitiousness of a legal entity as a subject of law indicates that the corporation cannot
commit any act (including criminal law) as a kind of independent personality,
abstracted from the collective that makes it up. In other words, the act of a legal entity

is a fiction.

It should be recognized that the very idea of imposing criminal liability on a
corporation arose for reasons of pragmatism and expediency, and from a social point
of view, all this is justified, but transferring this socially useful idea to the sphere of

criminal justice, one could not ignore the canons established in it. Among them, one of
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the first places (perhaps the first) is the principle of guilt-imputation for guilt, the guilt
of subjective imputation. Therefore, it was necessary to think through the mechanism
or mechanisms of the guilty (and not only causal) connection of a legal entity

(corporation) with the harmful, dangerous consequences of the crime committed by it.

Summarizing theoretical developments on the issue of recognition for a
corporation the status of a subject of criminal liability and punishment, with
retrospective criminal liability should be accepted as the responsibility of the
perpetrator, endure the public censure, expressed a negative evaluation of the person
and his acts, and be punished accordingly, we can state the following: under the current
criminal policy, this obligation under any circumstances should not be shifted from the
perpetrator to a third party. Thus, the position on the separation of the concepts of
“subject of crime” and “‘subject of criminal responsibility” cannot be considered
correct. Criminal liability and punishment in criminal legislation are focused on the
person who committed the crime, and the corporation cannot be recognized as the
subject of the crime. However, it seems that, without logical contradictions, the
functions of criminal responsibility for various offenses against legal entities can be
performed by civil or administrative law.

Conclusion

In conclusion, the basis on liability and responsibility need to be preceded in order
to understand the concept of judicial responsibility, and there are differences of
applications — whether to be factual or strictly legal — between moral guilt and legal
guilt. Considering that the sense of personal guilt and knowledge that the act is wrong
are required for normal actors to be criminally responsible and the necessity of
supplements for the test of responsibility is suggested, the essentials of criminal

responsibility accord with the concept of governmental just powers would be supportive.
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AKTyaHBHOCTB HaACTOAIIICTO UCCICAOBAHUA O6y0HOBHeHa HaJIMIUEM BOIIPOCOB
TCOpGTPI‘-IGCKOﬁ u HpaKTquCKOﬁ IIOCKOCTH, KOTOPBIC BOSHUKAIOT ITPHU PACCMOTPCHHUHA

3asBJICHUM, KACAIOIMUXCS TaKOro MPOIECCYalbHOTO HHCTUTYTa KaK — TOBOPOT
UCIIOJIHCHHSI CYJIEOHOTO peIIeHUSI.

NHCTUTYT TOBOpPOTAa WCIIOJIHEHHS PEIIEeHUS Cy/la B  HACTOSIIEe BpeMs
BROKHEHIIUM  TIPOIECCYaJbHBIM WHCTUTYTOM, TPHU3BaHHBIM rapaHTUPOBATh
BOCCTAHOBJICHHE TIIpaB OTBETYHMKA, a TaKXkKe YCTAaHABIMBAIOIMIUNA 0COObBIE
JOTIOJTHUTEIIFHBIC TAPaHTUH 3alUTHl TIPaB OTBETUYMKA B CBS3H C MPEABSIBICHUEM K
HEMY HEOOOCHOBaHHOTO TpeOOBaHUSI.

B pesynpTaTe mpUMEHEHHS HCCIEIYEMOTO TMPOIECCyalbHOTO HWHCTHUTYTA
MIPOUCXOJINT TTOJTHOE YCTPAaHEHHUE IMOCSACTBII BBIHECCHHS CYJIOM HEOOOCHOBAaHHOTO
Cy1eOHOTO pEeIlICHHUS.

HO,Z[ IMOBOPOTOM HCIIOJTHCHUA Cy,ZI€6HOFO peuicHusa B TIpaXKIAHCKOM H

apOMTPaXHOM TMpolleccax B IPABOBOW HAyKe MOHUMAETCS — BOCCTAHOBJICHHE B
CyJeOHOM TOps/IKE TPaB U 3aKOHHBIX HMHTEpecoB oTBeTunka [8, 119].

BmecTto oTMEHEHHOro Cy,Z[C6HOFO peUICHUA BBIHOCHUTCA HOBOC, a TaKXKC

MPUMEHSIOTCSI TIOCIIEJICTBUS ITOBOPOTA UCTIOMHEHUS CyIeOHOTO perieHus, BBUY YeTO,
y OTBETYMKA BO3HUKAET TMpPaBO TpeOOBATh BOCCTAHOBJICHUS IEPBOHAYATHHOTO
MIOJIO’KEHHUSI W BO3BpaTa €My TOT0, YTO OBLIO MEpPEelIaHo HCTILY.

B naHHOM KOHTEKCTE TOJI BO3BpaTOM B IIEPBOHAYAIILHOE IIOJIOKCHHUE B
IOPUINICCKON JIUTEpaType MOHUMAETCS — TO UMYIIECTBEHHOTO TOJIOKEHHUE, KOTOPOE
IPOTHUBHBIC CTOPOHBI 3aHUMAIM IO OTHOIIEHHUIO APYT K APYTY 10 WCIOTHEHUS
npuHATOr0 cyaeonoro pemrenus [10, 105].
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HopmaTtuBHO-TIpaBOBO€ 00OCHOBAaHME MHCTUTYTAa IOBOPOTA HCIIOTHEHUS
CyIeOHOTO pEIICHHUS COJCPKUTCA B cratbsix 443-445 ['paxk1anckoro
nporeccyansHoro kojaekca PO (manee — I'TIK P®d), a Taxke B crarbsax 325, 326
ApOutpaxkHoro mpoieccyaabHoro kojaekca PO (manee — AIIK P®D).

B cuny 4. 3 cr. 15 AIIK P® nmpuanmaembie apOUTpakHBIM CYJIOM pEIICHHS,

[IOCTAHOBJICHUS, ONPEICNICHUs JOJKHBI OBITh 3aKOHHBIMH, OOOCHOBaHHBIMU U
MOTHUBUPOBaHHBIMU. HecMoOTpss Ha 3TO, MO MNPABOBBIM OCHOBAHUSIM €3KETOJIHO
OTMEHSIETCS JTMOO U3MEHSETCS 3HAYMTEIIHbHOE KOJIMUECTBO CYIcOHBIX akToB [1].

AnanornuneiM obpazom u B [TIK P® 3akperieHo, 4YTO HpUHUMaeMbIe

pelieHusi JTOJKHBI ObITh COOTBETCTBUHM cO cTtaThsimu 195, 198 I'TIK P®:
1. 3aKOHHBIMHM U OOOCHOBAHHBIMH;
2. coaepkaThb TOJHBIA, MOTHBHUPOBAHHBIA W SCHO H3JIOKCHHBIA OTBET Ha
TpeOOBaHUSI UCTIA U BO3PAKECHUSI OTBETUHKA.

Kpome Toro, kK ToMmy MOMEHTY, KOTJIa IPUHSTOE CYI0M PEIICHUE OTMEHEHO JIUO00
M3MEHEHO OTBETYMKAMU KaK MPABUIIO YK€ MCIOJHEHBI CyAeOHbIC MPEINUCAHUS, YTO
oOyciaBiIMBaeT HEOOXOJAMMOCTh BOCCTAHOBJIEHHMS HApYLIEHHBIX MpaB JIUII,
HEOOOCHOBAHHO BBIHECEHHBIM CYJICOHBIM PEIICHUEM. Y Ka3aHHbBIN BOIIPOC PEIIACTCS C
MOMOIIBIO TMPOIECCYATbHOTO HMHCTUTYyTa — TOBOPOTA HCIOJHEHHS CyaeOHOro
pelieHus.

Koncturynumonnsiii cyn PO (nanee no texcry — KC PD) B cBoem Onpenenennun

ot 30.06.2020 Nel584 yxkaszan, yro nosoxenus cr. 443 I'TIK P®, ycrpansromme
MOCJIEACTBUSI BBIHECEHHUSI CYJOM HEMPaBWIBHOTO Cy/leOHOr0 peleHUs], HalpaBieHb
Ha YCTAHOBJICHHE JIONOJHUTEIbHBIX TapaHTUW 3alIMTHl MPaB CTOPOHBI IO JETy
BCIIC/ICTBUE MTPEIbSBICHUS K HEMY HEOOOCHOBaHHOTO TpeboBanue [3].

B coorBerctBun co cr. 443 I'TIK P® B ciyyae OTMEHBI penieHUs cyja,
IPUBEACHHOIO B WCIOJHEHWE, W MPUHATHA IOCIE€ HOBOIO PAaCCMOTPEHMs Jeia

pemICHus Cyaa 00 OTKa3e B MCKE MOJHOCTBIO MJIH B YaCTH OTBCTUYUKY HOJIKHO OBITh
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BO3BpAILIEHO BCE TO, YTO OBUIO C HEro B3BICKAHO B I0JIb3Y UCTIA MO0 OTMEHEHHOMY
peurenuto cyaa [2].

AHaniornyHass Hopma cojepxkurca W B 4. | cr. 325 AIIK PO,
IIpe1yCMaTpPUBAaIOIIasi BO3BPAT TOTO, UTO OBLIO B3BICKAHO C UCTLA B MOJIb3y OTBETUYHKA
IpU YCJIOBHUH, €CIM MPHUBEJACHHBIN B  HCIOJHEHUE CyACOHBIH akT ObLT OTMEHEH
MOJIHOCTBIO WJIM B YaCTH U MPUHST HOBBIH.

OTtMmeTuM, YTO OCOOEHHOCTBHIO MHCTUTYTA MOBOPOTA MCIIOJHEHHUS CyAeOHOTO
pelieHus cya sBIseTcs TO, YTO OTBETUMK BBICTYIAET €IMHCTBEHHBIM CYOBEKTOM 3a
KEM 3aKpEIUIEHO UCKIIOYUTEIBHOE MTPAaBO HA MHULIMUPOBAHUE NPOLECCAa TPUMEHEHUS
MIPABOBBIX MOCIIEICTBUI 110 OTMEHEHHOMY PEIICHUIO.

Kpome Toro, Koncrturynmonnsiii cyn PO B cBoem Onpenenennn ot 30.01.2020
Nel139-O ykazan — OTBETYHKY JIOJDKHO OBITH BO3BpAIEHO TO, YTO OBLJIO C HETo
B3bICKaHO B IOJIb3y MCTLA [0 OTMEHEHHOMY PEIICHHIO CcyAa (MOBOPOT UCHOJHEHHUS
pelieHus cyia).

[IpaBoBasi CyImIHOCTh MHCTUTYTA MOBOPOTA UCIOJHEHUS CYIACOHOTO pEerIeHUs
3aKJIFOYAETCS B BOCCTAHOBIICHUH NEPBOHAYAIBHOIO WUMYILECTBEHHOTO IOJIOKEHUSA
OTBETUHKA, KOTOPOE CYIIECTBOBAIO JO MPOU3BEAECHHOTO B3bICKAHUS B I10JIb3Y UCTIIA B

IpoIiecce UCIIOTHEHUSI OTMEHEHHOTO PEIICHHS CY/Ia.

CdhopmynupoBaHHBIE B HayKe IMPOIECCYAIBHOTO IMpaBa W BhIpaOOTaHHBIC
BBICIIUMHU CYJCOHBIMA WHCTAHIIMSIMH IPABOBBIC TO3MIIMM HA TPAKTHKE YacTO HE
HAXOAAT CBOEro NpHUMEHEHHUs. B 1opuanueckoil Hayke OTMEYaeTcs, YTO MPHYUHOU
TOMY — Ype3MEpHBIH (OpMaiM3M TOJKOBAHUS W NMPUMEHEHHS HHCTHUTYT IOBOPOTA
cyneonoro pemenus [8, 120].

Hecmotps Ha chopMHUpOBaBIIYIOCS TTO3UITHIO B IOpUaHYecKOi Hayke, CyaeOHast
KOJUIETHS 10 3KoHOMHUYecKUM criopam BepxoBHoro Cyna PO (ganee o tekcty — BC
P®) B onpenenennu ot 25 mas 2015 1. o xeiny Ne305-3C15-1030, a40-43320/20114

yKazajga, 4To CyJ HE MOXET MOJIXOAUTh (OPMaJbHO K BOIPOCY O ITOBOPOTE

HUCIIOJTHCHUA Cy11€6HOFO dKTa, MCXaHNYCCKHU BOCCTAHABJIMWBAA YTPAUYCHHOC ITPAaBOBOC
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MOJIOKEHHUE, 0e3 ydera OOMIMX MPaBOBBIX MPUHITUIIOB, HA KOTOPHIX OCHOBAHO Kak
npoIreccyanbHOe, TaK U MaTepUAIbHOE MPaBO.

B wactHOCTH, YKa3aHHAs MO3HITNS, Oa3UPYETCS Ha CIICIYIOIINX OOIIEITPaBOBBIX
npuHImIax no Mmueanwo BC PO:

1. paBO Ha CIPaBeIJIMBOC CyJeOHOE pa30oMpaTesIbCTBO, BKIIFOYAIOIIIEE

MIPaBo Ha JOCTYM K MPaBOCYIUIO;

2. MIPUHIINIBI 3aKOHHOCTH, PABEHCTBA BCEX MEPE]l 3aKOHOM U CYI0M;
3. MIPUHITUIT COCTA3aTEIbHOCTH;
4, IPaBO Ha yBaXX€HUE COOCTBEHHOCTH.

JI.E. 3alikOB mCXO0As U3 3TOr0 OTMEYAET, YTO IIPABOIIPUMEHUTEIBHBIE OPTaHbl

HE NPUJAIOT COOTBETCTBYIOIIMM  IPOLIECCYalIbHBIM HOpMaM  HHUKAaKOIo
PaCIIMPUTETBLHOTO TOJIKOBAHUS, TOCKOJIBKY PYKOBOACTBYIOTCS OYKBaJIbHBIM CMBICIIOM
TEKCTa MPOIECCYaTbHOTO 3aKoHa [8,121].

Jlis BO3HMKHOBEHMsI IIpaBa Ha IMOBOPOT HCIIOJHEHUS CYIEOHOIrO pelleHus
HEOOXOJUMO HaJMYM€ COBOKYNHOCTH psa IOpPUAMYECKUX (AKTOB, KOTOpHIE
3akperieHsl B 4. 1 c1. 325 AIIK P® u ct. 445 T'TIK P®. K TakoBbIM OTHOCSITCS:

1. MPUHATOE CyACOHOE PpElIEHUE MCIOJHEHO IOJHOCTBIO WJIM B YaCTH
OTBETYUKOM (JIOJDKHUKOM);

2. WCIIOJIHEHHBIN Cy/1€0HBIN aKT OTMEHEH MOJHOCTHIO WM B YACTH;

3. B 3aKOHHYIO CHJTy BCTYIIHJIO HOBOE CYJI€OHOE pelleHHeE.

Panee KC P® ykaswBan, uro mpexgycmorpenHas 4. 1 cr. 325 AIIK PO
BO3MOXXHOCTh ITOBOPOTA HCIIOJIHEHUS CYAEOHOro aKTa MPEJOCTABIISET OTBETUUKY
BO3MOKHOCTh BOCCTAHOBUTH CBOM HAPYIIICHHBIE TPaBa B MOPSJIKE, MPEAYCMOTPEHHOM
JEHCTBYIOIIMM TIPOIECCYaTbHBIM 3aKOHOAATEILCTBOM [4].

Cyapl 3aHsIM OJHO3HAYHYIO  TMO3UIMIO B JAHHOM BOIIPOCE, YTO HOPMBI
IPOLIECCYaTbHOTO MpaBa HE JOIMYCKAIOT MOBOPOT HMCIOJHEHUs CyAeOHOro akra,
MNOJIHOCTBIO WJIM YaCTUYHO HCIOJHEHHOr0, a BIOCIEICTBUU OTMEHEHHOT0

BBIIICCTOAIIMM CYIOM, 0 AHA IIPHUHATHSA HOBOI'O CYII€6HOFO daKTa O IIOJIHOM HJIHN
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YaCTUYHOM OTKa3€ B UCKE, JIMOO OCTAaBICHNUU UCKa O€3 PaCCMOTPEHUS TIOITHOCTHIO UITH
B YacCTH, 100 MPEeKpaIleHuu Mpou3BoACTBa 1o aeny [5].CooTBeTCTBEHHO, B

Cy,[[e6HBIX aKTax Jacj1acTcia BbIBOJI O HCBO3MOXHOCTH IIOBOPOTAa HCIIOJIHCHUA

Cy/1€OHOTr0 aKTa B TAKOW CUTYaIIUH.
Panee Hamu oTMeuaroCh, YTO OCHOBAaHHMEM ISl OCYIIECTBICHUSI IOBOPOTA

UCIIOJTHEHUSI CyA€OHOrO pEIICHUsl SBISETCS  HE TOJBKO OTMEHAa HCIOJIHEHHOIO
CyJIeOHOT0 aKTa MOJHOCTHIO, HO U B YAaCTH.

[Tpu moBoOpoOTE HUCIIONHEHUS CYZeOHOTO aKTa OTBETYMKY BO3BPAILIAETCsl BCE TO,
YTO OBLIO B3BICKAHO C HETrO B IMOJIb3Y MCTIA IO OTMEHEHHOMY WU U3MEHEHHOMY B
COOTBETCTBYIOIIEH YaCcTH CyIeOHOMY aKTy.

B cBowo ouepenb Ha MPAKTHKE CYIIECTBYET psAl MPoOJEM, KOTOPHIE MOTYT
NPEMATCTBOBAThH pPeaan3allii TTOBOPOTa UCIIOIHEHHUS Cy1Ie0HOTO aKTa MOTYT:

1. (dakTryeckass HEeBO3MOXKHOCTh TaKOT0 MOBOPOTA;

2. HEJIOITyCTUMOCTb HAapyIIEHUS MPAB U 3aKOHHBIX HHTEPECOB TPETHUX JIULI.

Hanpumep, eciii 'y ucTa €ctb B HaJW4YHW€ WHIWBUIYAJIBbHO-OIPEICICHHOE
UMYIIECTBO, KOTOPOE TMOJICKUT BO3BpATy OTBETUHKY, SIBISETCS OOS3aTEIbHBIM
yCJIOBUEM MOBOPOTA UCIIOJTHEHHS CY/IEOHOTO aKTa.

Ho B €ro OTCYTCTBUC OTBCTUHHMK HC JIMIOICH IIpaBa CaMOCTOATCIIbHO B
YCTAHOBJICHHOM ITOPAAKC OCYIICCTBUTDL Cy,Z[€6Hy}O 3alIUTyY CBOHUX IIpaB U 3aKOHHBIX
HHTCPCCOB Ha CIIOPHOC HMYIICCTBO IIYTEM IIOJa4Yu B CyAd COOTBCTCTBYIOLICTO

HCKOBOI'O 3asBJICHUA B CY/I.

HecmoTps Ha 3TO B CyneOHOM NpakTHKE BCTPEYAETCS U WHAs TMO3UIUA,
COTJIaCHO KOTOPOMl HE MOKET OBbITh OTKa3aHO B MOBOPOTE HCIIOIHEHUS CyAeOHOTO
aKTa B CBSI3U C TE€M, YTO MCTEI[ HE SIBISETCS COOCTBEHHUKOM WHIAWBUJYaJIbHO-

OIIPCACIICHHOIO MMYIICCTBA HA MOMCHT BBIHCCCHHUA COOTBCTCTBYIOIICTO PCHICHUA

cyna [3].
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JlanHoe mpoTuBOpeune oKoH4YaTebHO ObUT0 paspemnieHo BC PD, kotopsiii B 1.
23 TlocranoBnenus Ilnenyma ot 24 mapta 2016 1. Ne 7 «O npumeHEHUH CynamMu
HEKOTOpBIX MojoxxkeHudd ['pakmanckoro koxaekca Poccuiickoii ®enepanun 00
OTBETCTBEHHOCTH 3a HApyIIEHUE 005S3aTeIBCTB» CPOPMUPOBAT TO3UIUIO, COTIACHO
KOTOPOM, KpeauTop HEe BIpaBe TpeOoBaTh B CyAe OT JOJDKHHUKA HCHOJHEHUS
o0s3aTeNbCTBA B HAType, €ClId OOBEKTUBHO 3TO HEBO3MOXXHO, HAIPUMEP, B Cliydae
ruoen  MHAWBUIYAJTbHO-ONPEACICHHON  BeIM, KOTOPYH JOJDKHUK ObUT 00s3aH
nepenaTb KpeauTopy.

Kpome Toro, Takxe OCTaeTCAd HEYpPEryJHpPOBAHHBIM MNPAKTUYECKUW BOIPOC,
KAcalolllUiicsl BO3BpaTa JIEHEXKHBIX CPEICTB B MOPSAJIKE IOBOPOTA HCIOIHEHUS
Cyl1IeOHOTO pEIIeHHs, B3BICKAHHBIX B TMPOIECCE NPUHYIUTEIBHOTO HCIOIHEHUS
CyJ1IeOHOTO pelICHUsI U HAMNpPaBICHHBIX HA BO3MEUICHUE PACXOJIOB MO COBEPIICHUIO
WCIIOJIHUTENILHBIX JICHCTBUHM, KOrja  CyneOHBIM aKT HaXOAUTCS B IpoIecce
ucnonHeHus: B DeepanbHoii ciryx0e cyaeOHbIX MprcTaBoB [6].

B nanHoM ciydae ¢ OTBETUMKA MOTYT OBITh B3BICKAHBI JIOMOJIHUTEIbHBIE
pacxonsl B cooTBeTcTBUM ¢ DenepanbHbiM 3akoHOM OT 02.10.2007 1. No 229-D3 «O06
UCTIOJTHUTEILHOM MPOU3BOACTBE» (Iayiee Mo TeKCTy — 3aKOH 00 MCIHOJIHHUTEIBHOM
npou3BoCTBe) [7].

3aK0H 00 MCIOJIHUTEIIFHOM IMPpOU3BOACTBC, B YaCTHOCTH CT. 112 roBOpUT HaM O
TOM, 4TO C OTBCTUYHMKaA MOXCT OBITH B3BICKAH MCIIOJIHUTEIHCKUH C60p B CBiA3H C
HCUCIIOJIHCHUCM Tpe6OBaHI/Iﬁ HUCIIOJIHUTCIBHOI'O OOKYMCHTA B YCTaHOBHGHHBIﬁ JJI1

TOOpPOBOJILHOTO ~HCIIOJTHEHUSI CPOK, a TaKXKe PacXoJbl 0 COBEPUICHUIO
UCIIOJTHUTELHBIX JICMCTBUIM B COOTBETCTBHH CO CT. 116 3akoHa OO UCTIOTHUTEILHOM
MpOU3BOJACTBE W mTpada, Hajaraemple Ha JODKHUKA B MPOIECCE HCIOIHCHHUS
CyZ1IeOHOTO pEICHHS B CBSI3M C HEUCIIOJHEHHUEM 3aKOHHBIX TPeOOBaHUM CyJI€OHOIrO
IIPUCTaBa-UCIIOJTHUTENS COTJIACHO ct. 113 3akona OO0 UCHOJHUTETHLHOM
MIPOU3BOJICTBE.

3axnouenue
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Takum  00pa3oMm, TPOBEAEHHBI  HAMU  aHAIW3  MPOIECCYaTHLHOTO
3aKOHOJIATEIbCTBA HA MIPEIMET U3YUYECHUSI MHCTUTYTA IOBOPOTA UCITOJIHECHUS PELICHUS
CyJlla B TPKJIAHCKOM W apOUTpaXHOM Tpolieccax, a Takke cyaeoHoi npaktuku KC
P® 1N BC P® no3BossieT HaM 3aKIIOYNATh, YTO OCHOBAaHMS U TNOPSAOK MPUMEHEHHUS
WHCTUTYTa moBopoTa ucnonHeHus cyaeonoro pemenus B ['TIK PO u AIIK P®
HaNpaBJeH MPEXJIe BCErO Ha YCTPaHEHHE BO3MOXHBIX HEOJAroOmpUsATHBIX MPaBOBBIX
MOCJIEICTBUNA HEMPaBUIBLHOTO, HE3aKOHHOTO WM HEOOOCHOBAHHOTO  CyJeOHOro
peLIeHus], KOTOPOE MOJHOCTHIO UM YACTUYHO MPUBEICHO B UCIIOJHEHUE.

KC P® yxe B cBOMX pELICHUSIX HEOJHOKPATHO OTMEYaj, YTO CYIIECTBOBAHHE
MIPAaBOMOYMS Cy/1a OCYLIECTBUTH TIOBOPOT UCIIOJIHEHUS PELICHUS CyAa AJIsl yCTPAaHEHUS
IIOCJEACTBUNA BBIHECEHUS CYIOM HENPAaBUIBHOTO CyZ1e0OHOTrO peleHus 17§
3aKperuieHHe  OO0S3aHHOCTH CYyJIOB IIE€PBOM, aneJUISIMOHHONW, KacCAIlMOHHOW W
HAJ30pHOM HMHCTaHLHN PACCMOTPETH BOIIPOC O MTIOBOPOTE HCIIOJHEHHS PELIEHUS Cy1a
SABJISICTCS MPEXKJIE BCErO JONOJIHUTEILHOW rApaHTUEN 3aLUTHI IIPAB CTOPOHBI 10 ACITY
BCJICICTBHE HEOOOCHOBAHHO MPEIBSIBICHHOTO HWCKOBOTO 3asiBieHus [9, 35].

[lonaraem,yTo nOajipHEWIIee  pa3BUTHUE IOPUIMYECKON MPAKTUKU U HAYKHU
CIOCOOCTBYIOT YCTPAHEHHIO CIIOPHBIX BOIPOCOB B MPAKTUYECKOW M TEOPETHYECKOU
IUIOCKOCTSIX W TIPOLECCYalbHBIA HWHCTUTYT TOBOPOTa WCHOJHEHUS CYyAeOHBIX
pelIeHuil JOMONHUTENbHOU TapanTuel 3¢ GheKTUBHOCTH mpaBocyaus B Poccuiickoit

denepanum.
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functions from the point of view of the theory of state and law are disclosed. The problems of the

control function of the state are considered as an example of the modern Russian Federation.
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Jns »hPeKTHBHOTO OCYIIECTBICHUS JIFOOOTO YIPaBICHYSCKOro IIpolecca
HEOOXOJMMBIM SIBIISIETCS TIOJNy4YeHHE CyOBEKTOM yrpaBieHuss uHbopManuu 00
W3MEHEHNHN 00BEKTa YNMpaBIEHUS B PE3yJIbTaTe MPOU3BOJUMOTO UM YIPABISIONIETO
BO3/IECTBUS. BbICKa3aHHOE TMOJOXKEHUE SBISIETCS CIPABEMJIMBBIM U TpHU
pPacCMOTPEHHUH HAMU YIIpaBJICHUS B MacITabax rocy1apcTBa — HE3aBUCUMO OT (hOPMBI
OCYIIECTBIICHUS YIPABIISIOMIETO BO3IACHUCTBUA M €ro UENe, TOoCyAapCTBEHHBIN
amnmaparT HUCMBITHIBAET TNOTPEOHOCTh B MOJYYEHUHM TOYHOM U JOCTOBEPHOMU
nHpopMalKu 0 mpoleccax, MPOUCXOAIINX B TeX cepax, yIpaBiIeHUE B KOTOPHIX
oCyIlecTBIsIeTCs. JJaHHBIM MOJI0KEHUEM 00yCIIaBIMBAETCS TO OOCTOATENBCTBO, UTO B
Pa3IMUHBIX TOCYJAapCTBAX MHpPa UCTOPUYECKU CKIIAIBIBAIMCh CUCTEMbI OIOJI)KETHO-
(GUHAHCOBOTO ¥  AJMHHUCTPATUBHOIO T'OCYJapCTBEHHOTO  KOHTPOJIS, 4YacTo
MOSIBJISIIACh PAa3BETBJICHHAS CETh CIEIUATLHBIX KOHTPOJIbHBIX OPTraHOB.

He aBnsgercs uckimtoueHneM B 3TOM OTHolIeHUM U Poccuiickas Deneparusa —
COBPEMEHHOE COCTOSIHUE KOHTPOJS B HAIlleM TOCYJAapCTBE XapaKTEPU3YETCs
MHOT000pa3reM €ero BHJIOB, Pa3HOOOpa3ueM KOHTPOJBHBIX CPEICTB, MHO>KECTBOM
OpPraHOB, OCYLIECTBIISIIOIINX KOHTPOJIb, IPU 3HAUYNUTEIIBHBIX PA3IMYHAIX B UX IPABOBOM
craryce, OOJIbIIMM OOBEMOM 3aKOHOB M TOJ3aKOHHBIX HOPMATHBHBIX aKTOB,
pEerIaMEHTUPYIOIINX OCYIIECTBIEHUE FOCYIAPCTBEHHOTO KOHTPOJIS.

JlanHOoe 0O0CTOSATENHCTBO, a TaKXKE HENMPEPHIBHOE YCUIIEHHWE KOHTPOJbHBIX
BO3MOKHOCTE TOCyJapCcTBa B HACTOSIIEE BPEMSI JAaeT OCHOBAHUS YTBEPXKIAThb O
MOSIBJICHUU HOBOM — KOHTPOJBHOW — (PYHKIIMM TOCYJapCTBa, HapaBHE C WHBIMHU
GYHKIUAME, KOTOPBIE TPAJUIIMOHHO BBIJACISIIOTCS TEOpeTUKamu mpaBa. Oco3HaHue
BO3HUKHOBEHHSI MOJ00HON (PYHKIIMM TOCyAapcTBa JJIsi TEOPETUKOB M IPAKTUKOB
npaBa MPEJCTABISIET BaXXHOCTh B TOM OTHOIIEHHHM, YTO OHO MOKET HAIPaBUTh
rOCYJIapCTBEHHBIN amnmnapaT Ha JOCTIKEHUE UM IIeJIM BBICTPAMBAHUS MAaKCUMAaJIbHO
3 PEeKTUBHON KOHTPOJIBLHOMU NESITEIHLHOCTH, KOTOPAsk B CIOXKUBILINXCS YCIOBUSIX Oy €T
paccMaTpuBaTbCsl HE Kak oOecnedyuBarolias YacTh JIIOOOTO yIPaBIEHYECKOTO
MpoIiecca, HO KaK CaMOCTOSATENbHAs JeATeIbHOCTh TOCYJapCTBEHHBIX OPraHOB M MX
JIOJDKHOCTHBIX JIMI, BBITIOJIHSIONIASE CBOM OO0OCOOJIGHHBbIE OT JAPYruX 3ajadu B

MCXAaHHU3MC IroCyAapCTBCHHOI'O YITPABJICHMHA.
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AKTYabHOCTh JJAHHOTO HCCIIEJIOBaHUSI OOYCJIOBIIEHa HE TOJBKO Ba)KHOCTHIO
3a7a4, KOTOPYI KOHTPOJBbHO-HAJA30pHAS JAEATEIIBHOCTh BBINOJHAECT B IPOLECCE
OCYIIECTBICHUSI TOCYJAapCTBEHHOTO YIpaBJICHHUS, HO Takke © pedopmoi
KOHTPOJIBHOTO 3aKOHOJIATENBbCTBA, KOTOpas npousonuia B Poccuiickon @enepanuu B
2020 ronmy.

W3smenennss B cdepe ToCylIapCTBEHHOTO M MYHHUIIUNAIHHOTO KOHTPOJS B
OynyuieM OynyT oOyCIOBJIEHBI HE TOJIbKO BHECEHHEM u3MeHeHui B KoHcTuTyiuio
Poccuiickoii @eneparuu [1] (Hanpumep, terneps B Koncruryruu P® momyuni cBoe
yIOMHHAaHHUE NapiiaMeHTCKU KOHTpoJib, Koncturyunonusiii Cyn PO o0o3HaueH kak
OpraH KOHCTUTYIIMOHHOTO KOHTPOJs W JIp.), pa3padotrkoit HOBoro KoAIl P® wu
W3MEHEHUSIMU B UHBIX HOPMATHBHO-TIPABOBBIX aKTaX OOIIEro Xapakrepa, HO TakXe U
npunatueM 31 wurons 2020 roga cneuudanbHbBIX (enepambHbIX 3aKOHOB «O
rocyJIapCTBEHHOM KOHTpoOJie (Haa30pe) U MyHHUIIUMIIAIbBHOM KOHTpoJie B Poccuiickoit
denepanny [3] u «O0 00s3aTeNbHBIX TpeOOBaHUAX» [4], KOTOpBIE MPEANOIaraT
camMble CYIIECTBEHHbIE M3MEHEHHsA B c(epe opraHu3alMU KOHTPOJIbHO-HAJ30pPHOM

ACATCIbHOCTH B HAILICM I'OCYyAapCTBC.

Oo0bekT

OO0BeKTOM HCCIeJOBaHUS SIBJISIFOTCS 00ILIECTBEHHBIE OTHOIIICHHUS,
BO3HHUKAIOIIME B CBI3M C pealu3aleld COBPEMEHHBIM TOCYJapCTBOM CBOEH
KOHTPOJIBHO-HAA30PHON  (PYHKIIMM, 4YTO  paccMaTpUBaeTCs  Ha  IpUMEpe
COOTBETCTBYIOIIIUX MEXAaHU3MOB, CO3JaHHBIX B IMOCJIEAHHE TOIbl B Poccuiickoit

denepanum.

Ipeamer

[IpeqmMeToM  HcCCIIEIOBaHUS — SBIIIOTCSA  HOPMBI  POCCHMCKOIO  IpaBa,
PETryJINPYIOIINAE  JEATEIbHOCTh  YIIOJTHOMOYEHHBIX OpPraHOB TOCYJIapcTBa IO
pean3any ToCyJapcTBOM CBOEH KOHTPOJIBbHO-HaA30pHOW (QyHKiuH. MccienoBansl
OCOOCHHOCTH pa3BUTHS POCCUHCKOTO 3aKOHOJATENIBbCTBA U TOCYJApPCTBEHHOIO

armapara B IOCJICAHUC TOAbl, IPOaHAIN3MPOBAHBI HCKOTOPLIC 3aKOHOMCPHOCTH,
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KOTOpbIE MOXXHO OOHapy»uTh B 3TOM Tiporecce. PaccmarpuBaroTCss HEKOTOpBIE
TEHJICHIIUW, CBS3aHHBIE C pPa3BUTHEM KOHTPOJIBHOW (YHKIIMM TOCymapCcTBa B

COBPEMEHHOM MHPE.

Hean
[lenpto uccaeq0BaHUS BBICTYNAET KOMIUIEKCHOE PACCMOTPEHUE CTAHOBIICHHS
KOHTPOJIBHON (YHKIIMUM COBPEMEHHOI'O TOCYJapCTBa KaK C TOYKH 3PEHUS TEOPUU

IpaBa, TaK U C TOUYKHU 3PpCHUA SaKOHOHaTCHBHOﬁ 151 HpaBOHpI/IMeHI/ITeHBHOﬁ IMPaKTHUKH.

MeTtoabt

HccenenoBanue IMOCTPOCHO € TOYKU 3PEHMSI THAJIEKTUYECKOW CBA3UM MEXKIY
Pa3BUTUEM TEOPETUUYECKUX MOJIOKEHUN HAYKU IOCYyAapCTBa U IpaBa U NPaAKTUYECKON
3aKOHOJATEIbHOM M MpaBONPUMEHUTENbHOW paboToii. B pabore mnpumeHsitorcs
METO/Ibl MCTOPUKO-TIPABOBOI0 aHajlIM3a, METOAbl aHAIW3a U CHUHTE3a, 000OLIeHMS,

TOJIKOBAHHA U KJ'IaCCI/I(bI/IKaLII/II/I.

Pe3yabTaThl/00CyxaeHuE

[Ipoananu3upoBaHHas JuTepaTypa Mo npodiemMaM TEOpUHU rocyaapcTBa v Mpas
MO3BOJIIET MPUNTHU K BBIBOJY, YTO B HACTOSIIIEE BPEMSI y TEOPETUKOB IpaBa €Ille He
CJIOKHUJIOCH €IMHOTO TOJX0/1a K MepedyHto (yHKIUNA TrocyJapcTBa, MOAXOJ 371eCh B
3HAUNUTENIbHON cTeneHn cyobekTuBeH. Hampumep, B.H. Xpomantok, ompenenss
GYHKIIMY TOCYJapCTBA KaK «OCHOBHBIC HAMPABIECHUS €r0 JEATEILHOCTH, B KOTOPBIX
BBIPAXKAETCA CYLIHOCTh U COLMAIbHOE HAa3HAYEHUE TOCY/IAPCTBEHHOTO yIpaBJICHUS
OOIIECTBOM», BBIJICTSET TaKWe BHYTPEHHUE (YHKIMH, KaK SKOHOMHUYECKYIO,
COIMAIbHYI0, OXPaHbI MPABOIOPSIKA, TPUPOJOOXPAHUTENBHYIO, a TaKKe (DYHKIIUIO
(MHAHCOBOTO KOHTPOJIS, BHIPAXKAIOIIYIOCS Y TAaHHOTO aBTOpPa B BBISIBICHUM U yUETE
rOCyapCTBOM JI0X0/10B ipousBoauTeinei [20].

Kak yka3piBaeTcsi B  COBPEMEHHOM  y4Ye€OHMKE  MOJIUTOJIOTHUH, TIPHU
rOCyJIapCTBEHHO-I[EHTPUCTCKOM MOJEIM MHpa BHYTPECHHSISI M BHEIIHSS MOJUTHUKA

KaKoro-imbo TrocylapcTBa BO MHOIOM ObLIM pa3feidbHbIMHM, YTO BBI3bIBAJIO
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napajuieJIbHOe Pa3BUTUE MCCICIOBAHUN COOTBETCTBYIOIMUX Hampapienui [18]. C
BBICKa3aHHBIM II0JIOKEHUEM BIIOJIHE MOXKHO cornacutbed. HaumHas co BTOpOM
noJioBUHBI XX BeKa MPOLECCHl INI0OANn3aluy MOCTENEHHO CTalu 00yCIaBIUBAThH
pa3MbIBaHUE MEXJy BHEIIHUM M BHYTPEHHUM B IIOBCEAHEBHOM CYIIECTBOBAHUH
rocyaapcTB. C 01HOM CTOPOHBI, 00JIBIIIOE KOINYECTBO MEXKTyHAPOIHBIX OpraHU3aIni
CTaJy AaKTUBHO MWCIOJIb30BaTh CBOM KOHTPOJBHBIE IIOJIHOMOYHMS B OTHOIICHUU
roCyJIapCTB-UJICHOB JaHHBIX OpraHu3anuii (Takux, Hampumep, kak MAT'ATO wiu
FOHECKO), a, ¢ npyroii cropoHbl, HEKOTOpPbIE FOCYJapCcTBa TAK)KE€ MPUHUMAIOT Ha
cedsi 00s13aTeNbCTBa OCYIIECTBIIATh ONpPENEICHHbIE NEWCTBUS Ha MEXIYHAPOJIHOU
apeHe B MHTEpecax HHBIX TOCYyAapCTB (HampuMmep, B COOTBETCTBUMU cO CT. 79.1
neiicteyroniend penakiuun Koncrurynuu P®, «Poccuiickas ®denepanys MpUHUMAET
MEpBI MO MOAJECPKAHUIO U YKPEIJIEHHUIO MEXIYHApOJHOTO MUpa U 0O€30IacHOCTH,
00€eCIeUeHNI0 MUPHOIO COCYUIECTBOBAHHUS T'OCYJIapCTB M HApOJOB, HEAOIMYLIECHUIO
BMeEIIATEIbCTBA BO BHYTPEHHHE JIe€JIa TOCYIapCTBaY).

ChoenmaHHOe 3aMe4yaHUE TO3BOJSIET TOBOPUTH O TOM, YTO B YCIOBHUAX
pacrpocTpaHeHusi TI00ANbHBIX MPOOJIEM COBPEMEHHOCTH (M3MEHEHHE Kiumara,
MEXAYHApOJAHAsT HAPKOIPECTYIMHOCTh, TEPPOPU3M, IKOHOMHUECKHI KPHU3UC U Jp.)
TpaJAUIIMOHHbIE Kiaccuukanuu QyHKIMI rocyaapcTBa Ha BHYTPEHHHE (HApUuMep,
(GYHKIMM pa3BUTHUS KYJIbTYPBbl, IPABOOXPAHUTEIbHYIO, COLUANBHYIO, SKOJIOTHUECKYIO,
HPKOHOMHUYECKYI0) U  BHemHHE (00OpOHA, TOJJEpXKAaHUE  MEXKAYHAPOJHOIO
COTPYJHHMYECTBA) YK€ YTPATHIM CBOE 3HAUCHHE U HYX AAlTcs B mepecmorpe. Mmeer
CMBICJ B U3MEHSIOIIUXCS OOIIECTBEHHBIX OTHOIICHUAX PACCMOTPETH TAKKE BOMPOC O
BBIJIEJICHUH HOBBIX TOCY/IaPCTBEHHBIX (PYHKIIH, KOTOPbIE ObI MOTJIN ObI MAKCUMAIIBHO
TOYHBIM 00pa30M ONUCATh XAPAKTEP AEATEIBHOCTH COBPEMEHHBIX FOCYAapCTB.

Kak numer A.B. Menexun, B QyHKIUSAX rOCyJapcTBa MPOCIEKUBACTCS Mpsmast
CBSA3b C OCHOBHBIMH LIEJISIMH M 3a1a4aMH T'OCY1apCTBa, CTOSIIUMU IIEPEl HUM Ha TOM
WIM MHOM JTamne ero pas3Butus. Llemp mpeactaBiser coOOM KemaeMblil KOHEUYHBIN
pe3yJIbTaT JESITENBbHOCTH TOCYJAPCTBEHHBIX M HETOCYAAPCTBEHHBIX CTPYKTYP.
JlocTikeHre 1enu MpeanojaraerT HeoOXOJUMOCTh COIVIACOBAHHBIX U CHUCTEMHBIX

JCHCTBHUI BceX CyOBEKTOB yIpaBlieHYecKoro mpoiecca [17].
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H.. Mary3oB u A.B. Maibko B CBOI0O oOuepelb OTMEYAIOT, 4TO (HOPMBI
OCYIIECTBICHUS (DYHKIIMI TOCyAapcTBa — 3TO OJHOPOAHAS JACATEIHHOCTH OPraHOB
rocyJlapcTBa, MOCPEACTBOM KOTOPBHIX A3TH (yHKIMH peanusyrorcs. K mpaBoBbIM
dopmam  peanmmzanuu  QYHKOWA  TOCyJapcTBa  JaHHBIE  aBTOPHl  OTHOCST
IIPABOTBOPYECKYIO, MPABOINPUMECHHUTEIBLHYIO W IMPaBOOXpaHUTENbHYI0 [16], 4TO B
IEJIOM  COOTBETCTBYET TPAAUIMOHHOM TEOpPUM  pa3lelicHus BiacTedl  Ha
3aKOHOJATEIbHYI0, UICTIOJHUTENBHYIO U CY€OHYIO.

Ha nono6nyto knaccudukanuio XoTeaoch Obl BO3pa3uTh, COTJIaCUBIINCEH ¢ H.
KonmakoBeiM, 4YTO KOHIIENIMS pa3lelieHus BIacTel uMeeT, NpPexXIe BCEro,
OPUCHTUPYIOIIUN XapaKTepy», UYTO «B YroAy JOTrMaTHUUYE€CKOMY €ro MOHUMAaHUIO He
clelyeT 3aKpblBaTh IJla3a Ha peajdbHyl0 curyauuo. O HeoOXoguMocTH B
COBPEMEHHBIX YCJIOBHUSIX TOBOPUTH O OOJIBIIEM YEM paHee KOJIUUECTBE BETBEH BIIACTH
numer W B. OpoOuHCKMIL, yKa3bIBAIOIIMHA, YTO <JIOMOJIHHUTENbHAs TMOJb3a OT
pazzienieHus BiIacTey — crenuanu3alys, B paMKax KOTOpO# KaKIbIi CITy>Kallluii MOYKET
BBINOJIHATH OJHY KaKyr0-TO OIEpaIUIo, TOBEICHHYIO 10 aBToMaTu3May [19].

Ha nam B3ruisin, Teopus pa3iefieHus: BIAacTel HY>KJAeTCsl B MEPEOCMBICICHUH,
COBEPIIEHCTBOBAHUH, TaJIbHEUIIIEM TBOPUYECKOM Pa3BUTUU. Y CIIOKHEHHUE U YCKOPEHUE
OOIIIECTBEHHBIX IPOIIECCOB, MX OECKOHTPOJBbHOCTh, OOBEKTHBHO ITPOMCXO/ISIIECE
«BTSTHBaHUE» B OpOUTY TOCYNAPCTBEHHOIO PETYJIMPOBAHUS JOCENIe HEU3BECTHBIX
(dbeHOMEHOB OOIIECTBEHHOTO0 OBITHS M MHOTHE JIpyrue (PakTopbl 00YCIOBIMBAIOT
HEOOXOAMMOCTh CO3JaHUSI HOBBIX BIACTHBIX MHCTHUTYTOB M CTPYKTYp, CIIOCOOHBIX
CYIIIECTBEHHO TOBBICUTH d(PPEKTUBHOCTH U BMECTE C TEéM 00ECTICUUTh 3aKOHHOCTh U
CIIPaBEUTMBOCTD yIPaBICHUS cormymoM [15].

[Ipyu 3TOM MBI cuMTaeM CIMIIKOM WWHUpoKkuM noaxon HM.M. baiikuna, B
COOTBETCTBUM C KOTOPBIM B KaXKJIOM KOHKPETHOM T'OCYJIapCTBE MOXHO BBIJICJIHUTh
CTOJIbKO BETBEM BIACTHU, CKOJIBKO MOXHO OTBICKAThb OPraHOB TOCYIAapCTBEHHOU
Bractu. OCHOBaHUEM JIJIs BBIJICJICHUS HOBBIX BETBEU BIACTH, O KOTOPBHIX HE YIIOMHUHAI
MoHTeckbe, CIYKUT POpMaTIbHBINA MOXO0]T K ONPEICTICHUIO «BETBU FOCY1apCTBEHHOMN
BJIACTWY», @ UMEHHO: OCYIIECTBJICHUE TOCYJaPCTBEHHOM BJIACTH MOCPEJCTBOM KaKUX-

A1M00 OpPraHoB U COOTBETCTBYIOIIMX UM MPOLENYpP. A 3HAYUT, KOHKPETHOMY OpraHy
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rocynapcTna OyJieT NpuHaAIeKaTh OJHOMOUNE Ha OCYLIECTBICHUE OINPEIETICHHOTIO
TUMA BJIACTU (KOHTPOJIBHOM, KOHTPOJIBHO-HAA30PHOM, HAA30pPHOM, MPOKYPOPCKOM,
YIOJTHOMOYEHHOM, 0AaHKOBCKOH (IeHekHOW) U T. 1.) [9].

Ha mHam B3masa, B KayecTBE AaKCHOMBI  MOXHO —paccMaTpuBaTh —TO
00CTOATENBCTBO, YTO YNPABIEHUE, B pAMKaX KOTOPOro CyOBEKT HE MOYKET OLEHUTH
CBOETO BIIMSHUSI HA T€ MPOLIECCHI, PETYIUPOBAHUE KOTOPBIX OCYIIECTBIISIETCS, B LIEJIOM,
HE MOXKET paccMmaTpuBaThCsl Kak 3ddextuBHOE. [lo100Has AEATENBHOCTD, C OJHOU
CTOpPOHBI, OyJeT Bie4b Kak He’((PEKTUBHBIM NEpepacxo]l PecypcoB, a, C APYrou
CTOPOHBI, JOCTUKEHUE MOCTABIEHHOMN L€ 37eCh OyAeT TPYJAHOAOCTUNKUMBIM (BEIb
YOPABJISIIONIMI CYOBEKT MPOCTO HE CMOXKET OLIEHUTh HU MPOTEKAHHE Ipoliecca, HU
pe3yJbTaT JOCTUKECHUS JaHHOM 1SN ).

[ToaToMy t0OBIE M3BAHBI B paMKaX OCYIIECTBIEHHUS KOHTPOJIbHO-HAA30PHOU
NEeATEIbHOCTH  aBTOMATHYECKHM TMPUBOASIT K HU3bsSHAM B  TOCYJIapCTBEHHO-
YOPABJICHUYECKOW JIESITEIbHOCTH, 4YTO OOYCIaBIMBAET Ba)XXHOCTh BBICTPAUBAHUS
CUCTEMBI BCECTOPOHHEI0 KOHTPOJISI, MO3BOJIAIONIETO (PUKCUPOBATh KaK HEraTUBHBIE,
TaK ¥ NO3UTHBHBIE U3BMEHEHHUS B IIPOLIECCAX, IPOUCTEKAIOIINX B TOCYAapCTBE.

B cooTBeTCTBUM TEPMUHOJIOTHYECKUM CJIOBApPEM TMOHSATHE KOHTPOJIS MOXKET
ObITh PAcCKpbBITO uepe3 JeATENbHOCTh, KOTOpas OCYLIECTBISETCS «B UEISIX
OpraHU3allid BBITIOJTHEHUS 3aKOHOB W HWHBIX HOPMATHBHBIX IPAaBOBBIX AaKTOB,
yKa3aHUW  BBIIIECTOSALIMX OPraHoB, COOJIOJAEHUS  AUCLMIUIUHBIL,  JOJIKHOTO
UCIIOJb30BaHUsl (PMHAHCOBBIX CPEACTB M HUMYIIECTBA, OpraHU3aluu paboThl C
NPEIOKEHUSMU, 3aBICHISIME | KaJT00aMu TpaxkaaH u T.1.» [14].

B naHHOM ciyyae, HET HMKAKUX OCHOBAaHHWM OrpaHUYMBATH AECSATEIBHOCTH IO
KOHTPOJIKO PaMKaMH OJIHOM KAKOW-TO BETBH BIACTH. J[€MCTBUTEIBLHO, JEUCTBYIOIIAS
Konctutynust PO roBoput HaM Kak 0 KOHTPOJIE 3aKOHOaTeNbHbIX OpraHos (cT. 103.1
— (MAapJAMEHTCKHI KOHTPOJIb»), TAK U O KOHTPOJIE OPraHOB CylIeOHBIX (CcT. 125 —
«Koncturyuuonnsii Cyn Poccuiickoit denepaiiuu SBISIETCS BBICIIUM CYICOHBIM
OpraHOM KOHCTHTYLMOHHOTO KOHTpoJisi»). LlUpokn Takke © KOHTPOJIbHBIE
nostHomouus [Ipe3uaenra PO, koTopeie peanu3yroTcs KaKk UM HEMOCPEACTBEHHO, TAK

U nocpeactsoM uHctuTyTa Anmunuctpaunu [Ipesunenra PO, Cosera bezonacHoctu
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P®, nonHoMOUHBIX npeacraBureneil. [lanpHeinee pa3sBUTHE TAHHBIX KOHTPOJIBbHBIX
NOJTHOMOYMIM MOXXHO OKHUJaTh B CBA3M C MPUHATHEM (elepajabHOro 3akoHa O
['occosere PO.

Yro kacaercs KOHTPOJIS HCIOJMHUTENBHBIX OpPraHOB BIACTH, TO MOXHO
OTMETHTh, YTO B COOTBETCTBUU ¢ YKazoM IIpesuaenta PD ot 09.03.2004 r. Ne314 (c
u3MeHeHussMu Ha 20 HOsi0ps 2020 roma) «O cucremMe U CTPYKType (eaepanbHbIX
OpPraHOB HCIIOJNHUTENBHOW BiIacTm» [8], poccuiickas cucTema Mmojg00HBIX OPraHOB B
HacTosIllee BpeMsl BKIIOYAeT B ceOs (eaepalibHble MUHHUCTEPCTBA, (pernepanbHbie
CIIyO0bl U (perepajbHble areHTCTBA. Y Ka3aHHbIE OPraHbl OTJIMYAIOTCS (PYHKIUSMU,
OCYUIECTBJISIEMBIMU B MEXaHU3ME TOCYAapPCTBEHHOI'O YIPABICHUS, K YUCIIY KOTOPBIX
OTHOCATCA TaKue KaK (YHKUHS MO MPUHSATUIO HOPMATUBHBIX MPABOBBIX AKTOB, IO
YOPABJICHUIO TOCYJApPCTBEHHBIM HUMYILIECTBOM, [0 OKa3aHUIO TOCYIapCTBEHHBIX
YCIIYT, a TaK)Ke (DYHKIMH 110 KOHTPOJIIO U HA/A30PY, K YUCITY KOTOPBIX OCYLIECTBICHHUE
JEUCTBUM MO KOHTPOJIIO M HAA30py 32 HMCIOJHEHHEM OpraHaMu rOCyAapCTBEHHOM
BJIACTH, OpraHaMd MECTHOTO CaMOYIIPaBIICHUS, WX JOJDKHOCTHBIMU JIMIIAMM,
IOPUMYECKUMU JTUIIAMU U TPaKJaHAMU YCTaHOBIIEHHBIX 00IIE00s3aTEIbHBIX MPABHII
MOBEJCHUS; BblJauya pa3penieHuil (JUIEH3M) Ha OCYIECTBICHUE ONPEIEICHHOTO
BUJA JICSITEIBHOCTU WJIM KOHKPETHBIX ACHCTBUM, PErMCTpalysl aKTOB, JOKYMEHTOB,
npaB, O0BEKTOB, a TAK)KE U3JJaHNE WHANBUIYaTbHBIX MPABOBBIX aKTOB.

Uro Kkacaercs pacmpelefieHus JaHHbIX (QYHKIUA MEXAYy OpraHaMu
UCIIOJTHUTENIbHOM BIAcTH, B YKaze OTMEUYEHO, YTO MMEHHO (enepaibHas ciyx0a
sBIsieTCs (penepasbHBIM OPraHOM HCIIONHUTENIBHON BJIACTH, OCYIIECTBISIOIINM
(GYHKIIMM 110 KOHTPOJIIO U HA/30py B YCTAHOBJICHHOH cdepe aesrenbHOoCcTU. OIHAKO
JaHHOE TIOJIOKEHHE HUBEIUPYETCs yKa3aHWeM Ha TO, 4YTO Kak (enepaibHoe
MUHHUCTEPCTBO, TAK U (PeAEPATLHOE areHTCTBO HE BIPABE OCYLIECTBIATh (DYHKLIMH 110
KOHTPOJIFO M HAaJ30py, a Takke (QPYHKIUM MO YIPABICHHUIO TOCYAapCTBEHHBIM
UMYILIECTBOM, Kpome cayuaes, ycmanasausaemuvlx ykazamu llpesuoenma Poccuiickoii

Deodepayuu unu nocmanosirenusimu Ilpasumenvcmea Poccutickou Dedepayuu.
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@denepalibHble MUHHCTEPCTBA K TOMY € OCYUIECTBIISIOT KOOPAMHALIMIO H
KOHTPOJIb JIEATETbHOCTH HAaXOSIIMXCA B €ro BeJICHUU (elepalbHbIX CIyXKO0 u
benepaabHBIX areHTCTB.

MoOXHO OTMETUTH, TAKUM O00pa3oM, 4YTO, B TOM WM UHOW CTENEHU, PYHKIIHUU
KOHTPOJISI B TOW WJIM MHOW CTENEHH CBOWCTBEHHBI BCEM OPraHOM, IMPUHUMAIOIIUM
y4acTHE B MPOLIECCE TOCYAAPCTBEHHOTO yIIpaBieHus. bonee Toro. B nmociennue roasl
HaMETUJIOCh TaKXe U 000co0JeHne (B TOM YHCie, KOHCTUTYLIMOHHOE) CIEeHAIbHBIX
KOHTPOJIbHO-HAJI30PHBIX OPraHOB. Y KE JOBOJIBHO JITIUTEIIBHOE BPEMS B CIICLIMATIbLHOMN
JUTEPATYype BCTPEYAIOTCA COMHEHHUS B BO3MOXHOCTH OTHECEHHMSI KOHTPOJIBHO-
HAJ[30PHBIX OPraHoB (IPOKyparypa, paznuuHble MHCNekiuu, CyeTHas nanata PO,
bank Poccun) k TOM MM MHOM U3 «KJIACCUYECKUX» TPEX BETBEH BJIACTH; B MOCIICTHUE
roJibl MOJIOOHBIE COMHEHHSI CTalM pa3lelsaThCid U 3akoHojareneM. Hampumep, B
cooTrBeTcTBUM ¢ 3akoHOM Poccuiickoit ®denepanuu o nomnpaBke K KoHcTtutrynuu
Poccuiickoit deneparuun ot 5 depans 2014 r. Ne 2-OK3 «O Bepxosnom Cyne
Poccuiickon @enepaunn u npokyparype Poccuiickon @enepaunmn», riasa 7
Kouncrurynuu Poccuiickoit @eaepaimu nzmMmenuiia Hazpanue Ha «CyneOHast BIacTh U
MIPOKYpPaTypa», 4TO HEABYCMBICIEHHO CBUAETENBCTBYET O BHIBOJIE TAKOTO HA/I30PHOTO
oprasHa, Kak MpoKypaTtypa u3 cy/1e0HOM Wi KaKOi-TO MHOM BETBH BJIACTH.

B 2020 romy B 3akoHomarenbcTBe Poccuiickoit denepanuu MpoU30LLIU
U3MEHEHUS, KapJAHMHAJIBHBIM 00pa3oM 3aTparvBaiollde BOMPOCH PA3IHUYHBIX cdep
rOCyJapCTBEHHOIO yIIpaBJICHUs. BaxkHOE MECTO Cpeau A3THUX WU3MEHECHUM 3aHUMAEeT
pedopma KOHTPOIBLHO-HAI30PHOTO 3aKOHO/IaTeILCTBA. Henb3si He OTMETUTH IPUHSITHE
BAXXHOTO, <«OTAIMHOT0» HOPMATHUBHO-TIPABOBOTO akKTa B cdepe OopraHu3anuu
KOHTPOJIbHO-HAJI30PHOM JIesTeNbHOCTH - DenepanbHoro 3akoHa ot 31 urons 2020 r.
No 248-D3 «O rocy1apcTBEHHOM KOHTpPOJIE (HA30p€) U MyHUIIUIIAIbBHOM KOHTPOJIE B
Poccniickont @enepannm».

B coBpemeHHbId TEepHOJ BHEpBbIE KayecTBO BceoOmHoct B 2013 romy
npuodpes PUHAHCOBBIA KOHTPOJb. YKperuieHne (GUHAHCOBO-KOHTPOJIBHON CHCTEMBI
Hayaiochk eni€ B 2011 roay ¢ npunstuem denepanbHoro 3akoHa Ne 6-D3 «0O6 oOmux

IpHUHOUIIAX OpraHru3anuu U JCATCIbHOCTHU KOHTpOJ’IBHO-C‘IéTHBIX OpraHoB CY6BCKTOB
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Poccuiickoit Depeparyin 1 MyHHIMIAIBHBIX 0oOpa3oBanuiiy [5]. KonuenrtyanbHbie
m3meHenust 2013 roga KOCHYJNHWCh Kak BHEIIHET0, TaK M BHYTPEHHErO
rOCy/JapCTBEHHOT0 W  MYHUIUNAJIbHOTO  (puHaHCOBOro  KOHTpois. HoBwiid
®epnepanbubiii 3akoH 0T 5 ampenst 2013 roga «O CuétHoil manate Poccuiickoit
deneparun» [6] 3HAUYMTENBPHO pacIIMPHUI TOJTHOMOYHS HAHHOTO KOHTPOJIHHOTO
oprana. B ®enepansHom 3akone ot 7 Mag 2013 roga «O napiaMeHTCKOM KOHTPOJIE»
[7] Cuérnas manara Poccuiickoii @enepanuu HazBaHa CyOBEKTOM MapiIaMEHTCKOTO
KOHTpoJIs. B cooTBeTcTBUU O cTarbeit 265 bromkerHoro kojekca P® [2] B penakiuu
2013 roma, TOCYIapCTBEHHBIM (MyHUIMNAIbHBIA) (UHAHCOBBIA  KOHTPOJIb
MOAPA3AEIAETCA HA BHEIIHNUN U BHYTPEHHUH, IPEABAPUTEIBHBIN U NTOCIENYFOIIUH.

B mHacrodmiee BpeMs TrocyJapCTBOM ClellaHa IOMNbITKa PacupoCTPaHUTh
N0J00HYI0 BCEOOIIHOCTh Ha BC€ BUJIbI IOCYJAPCTBEHHONW KOHTPOJbHO-HAA30PHOMN
NEeATEIbHOCTH, YTO MOXET NpPOSBIATHCS, HalpuMep, B TOM, 4YTO HMEHHO B
(UMHAHCOBOM CEKTOpE XO3SMCTBOBaHUS 3apOJMJIach CHUCTEMa YIPABICHUS] PUCKAMH,
KOTOpasi 3aHUMAET MEPBOCTENIEHHOE MECTO IJIA MOHMMaHUSA OTIMYUI INPUHATOTO B
2020 roay 3akoHa «O rocymaapCTBEHHOM KOHTpoJsie (Haa30pe) ¥ MYHHUIIMIAILHOM
KOHTPOJIE.

Otnuyaercst JaHHBIM MOAXOJ OT TPAJAMIIMOHHOIO B 00JIACTH paclpeneseHus
rOCyAapCTBOM CBOMX PECYpPCOB (PECYpChI, BBLAEISIEMBIE JUISI OCYIIECTBICHUS
KOHTPOJIBHOM JESATEIBbHOCTH — BPEMEHHBIE, KaJpOBblE, MaTEpUAIIbHBIE U JIPyTrue —
pacIpeneNsaloTcsT HE pPaBHOMEpPHO, a € Y4YEeTOM pa3Mepa CYLIECTBYIOLIUX B
KOHTPOJIUPYEMOH cdepe PHUCKOB, YTO 3aTparMBaeT BOIPOCHI KaK YacTOThI, TaK U
[IIyOMHBI OCYIIECTBIISIEMBIX KOHTPOJBHBIX Meponpusithii). CylecTBYIOIINE PUCKH
pEryJIIpHO TEPEOLEHUBAIOTCA MCXOAS U3 CYIIECTBYIOUIMX (DaKTOB M yIpos,
BAXHEHIIEE MECTO CpeAu  KOTOPBIX 3aHUMAET XapakTep JAesATeNbHOCTU
KOHTpoJiupyemoro  oobekra. llomoOHbIE  moaxox — 00s3aTeNbHO  JIOJDKEH
XapaKTEPU30BaThCSA CBOEH OTKPBITOCTHIO, YTO MPEIOIAraeT J0BeAeHnEe NHPOPMALIH
O TIPOBOJIUMBIX KOHTPOJILHBIX MEPOIIPHSITUSIX IO TOJKOHTPOIBHBIX Jvil [10].

Ha wHam B3risan, paccMaTpuBaeMblil (enepalibHbIE 3aKOH MOXET CBOUM

MNPHUHATHEM 3HAMCHOBATL O HACTYIICHUHU TPECTHETO OTAIlla B pa3BUTHHU COBPECMCHHOTO
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KOHTPOJIbHO-HAA30PHOTO 3aKOHOAATENLCTBA. B JaHHOM citydae, mepBbIi 3Tall MOXKHO
otoxkecTBIATh ¢ puHsATHeM B 2001 rony denepanbHoro 3akoHa ot 8 aBrycra 2001
roga Ne 134-®3 «O 3amure mpaB OPUAWYECKUX JHI W HHIAWUBUIYATbHBIX
NpeANpUHUMATENIe MpPU MPOBEICHUU TOCYAApCTBEHHOTO KOHTPOJIA (Haa30pa)», a
BTOpOro — ¢ ®enepanbHbIM 3aKOHOM OT 26.12.2008 Ne 294-®3 «O 3amure mpaB
IOPUJIMYECKUX JIMI] U WHIWBUAYAJIBHBIX MNPEANPUHUMATENCH HpPH OCYLIESCTBICHUU
rOCYJIapCTBEHHOTO KOHTPOJIS (HAA30pa) U MyHUITUTIATLHOTO KOHTPOJIS.

[Tpunstas B 2008 roay penakuus 3akoHa JOBOJBHO OBICTpO Mepecraia
COOTBETCTBOBATh YPOBHIO Pa3BUTUSA CHUCTEMBblI TOCYJAapCTBEHHOrO YIpaBIEHUS U
TpeOOBaHUSAM TOBBIIIEHUA J()(PEKTUBHOCTH B PETyJIMPOBAHUU OOIIECTBEHHBIX
oTHoIIeHHUI. JlaHHOE OOCTOSTENHCTBO MPHUBEIO K BKIIYEHHIO B HETO HOBBIX
WHCTUTYTOB, CBSI3aHHBIX C BO3MOXXHOCTHIO MPUMEHEHUS PUCK-OPUEHTUPOBAHHOTO
noaxona (cratbs 8.1. «lIpumeHeHHE PUCK-OPUEHTUPOBAHHOIO TMOJAXOAa TMpH
OpraHu3alliy roCyIapCTBEHHOI0 KOHTpoIs (Han3opa)» Oblia BBeneHa denepanbHbIM
3akoHOM OT 13.07.2015 No 246-®3), opraHuzanuyd U MNPOBEACHUS MEPONPHUITHUH,
HaAIMpaBJICHHBIX Ha MNPOPUIAKTUKY HAPYIICHUH, MNPOBEACHUIO MEPONPUITHI IO
KOHTPOJIt0O 0€3 B3aUMOJICHCTBUS C MOJAKOHTPOJILHBIMH CyObekTaMu (cTarbu 8.2.
«Opranuzanys ¥ TPOBEJACHUE MEPOINPHUATHUI, HAMPABICHHBIX Ha MPOPUIAKTUKY
HapylieHud  o0sA3aTeNbHBIX  TpeOOBaHM,  TpeOOBaHMI,  yCTAHOBIEHHBIX
MYHULANAIBHBIMU TPAaBOBbIMM akTaMu» H 8.3. «OpraHuzanus U TPOBEJICHHE
MEpPONPUATUA MO KOHTPOJIO O€3 B3aUMOACHCTBHS C HOPUAUYECKUMHU JIUIAMU,
WHUBUYyIBHBIMU TIPEANPUHUMATEISIMI, BBEICHHBIC (eaepalbHBIM 3aKOHOM OT
03.07.2016 Ne 277-®3). 3HauuTenbHO OoJiee MOAPOOHBIM O00pa30M yKa3aHHBIC
MHCTUTYTHI ObUIH yperynupoBansl B 3akoHe 2020 roga. Bxitouast AeBITHaAATh IJ1aB
U JIEBSIHOCTO BOCEMb CTaTEe|, HOBBIN 3aKOH B 3HAUUTEJILHOUN CTETIEHU MEHSIET TTOAXO/IbI
K PEryJIMPOBAHHIO TOCYAAPCTBEHHOW KOHTPOJIbHO-HAA30PHOM AESATEIbHOCTH.

B manHoM ciydae MOxkHO cornacutbesi ¢ M.®D. TyykoBbIM, OTMEYAIOIIUM YTO,
HECMOTpsI Ha Psii HEIOCTAaTKOB 3aKOHA O FOCYJapCTBEHHOM KOHTpOJie (Haa30pe) u
MYHUIUTTAIBHOM KOHTPOJIC, MOKHO TOBOPUTH O 3HAYUTEIHLHOM MPOJBMXEHUU 10

NyTH CO3/1aHHUA CUCTEMHOIO aKTa, PErIaMEHTUPYIOIIET0 KOHTPOJIbHO-HAJ30PHYIO
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NeSATEeIbHOCTh HWCIOJIHUTENFHBIX OPraHOB TOCYJAapCTBEHHOW BIIACTU W OPTraHOB
MecTtHOro camoyrpasieHust [13]. [IpuHATHIN 3aKOH B COBOKYITHOCTH C PSAZOM JAPYTUX
aKTOB, TPHUHATHE KOTOPHIX MM TIPETyCMOTPEHO, MOXKET TMOCIYXUTh OCHOBOMU
MOJTHOIIEHHOTO 3aKOHOJATEILHOTO O(OpPMIICHHSI HOBOW (KOHTPOJIHHO-HAI30PHON)
OTpaciii OTEYECTBEHHOT'O 3aKOHOaTEIbCTBA.

dopMbI peanu3anui KOHTPOJIBHOU (DYHKIMH TOCYJapCTBa, MPETyCMOTPEHHBIC
B HOBOM 3aKOHE, XapaKTepHU3YIOT CBSI3b TOCYJapCTBa C TMPAaBOM, KaK OJHHUM U3
OCHOBHBIX cpeacTB BiaacTBoBanus. Kak numer FO.A. [Ipuitmak, UMEHHO Yepes MpaBo
TrOCyJapCcTBO TPOBOAUT B JKU3Hb CBOM (DYHKIMHM, pemraeT >SKOHOMHYECKHE,
MOJIUTUYECKHE, UCOTIoOrHIecKue 3aaaun [12].

HecMoTpst Ha MHOKECTBEHHOCTD CYIIECTBYIONIUX IMTOIX0/I0B K KITaCCU(PUKAINH
GyHKIMKA rocymapcTBa (MPOAOKUTEIBHOCTh JICUCTBHS; TPUHIIUIT pa3IeieHUs
BJIACTEH; CTEMEeHb Ba)XKHOCTH, XapaKTepa TeX IPOTHBOPEUYHMH, Ha TIPEOJOJICHHE
KOTOPBIX (PYHKIIMK HANpaBjCHbI; HCTOpHUYECKas cyan0a ¢yHkimii) [11], ocCHOBHBIM
MOJXOJOM Ha HaIl B3MJISNJ JOJDKEH SIBIATHCS TaKOW KpuUTepui, Kak cdepa
OOIIIECTBEHHOM KU3HH, B KOTOPOH peanu3yercs: QyHKIHs rocyaapcTBa, B YaCTHOCTH,
chepa OCYIIECTBICHUS TOCYAApPCTBEHHBIMH OpraHaMU KOHTPOJIbHO-HAJ30PHOM
NESATEIbHOCTH, SBJISIONIEHCS HEOTHhEMJIEMOM YacThIO OCYIIECTBICHHS Ipoliecca

yIPaBIICHUS OOIIECTBOM.

BriBoabI

@DyHKIUAM TOCYIapCTBa JAKOTCS PaA3JIMYHBIE ONPEIECICHHUS B CIELUATbHOU
JUTEPATYPE, HO YIIPOIIEHHO OHU MOTYT PaCCMaTPUBAThCS KAK OCHOBHBIE HATIPABJICHHUSI
€ro aeaTeabHOCTH. DYHKIMU BBIpaXKarOT PEJHA3HAUYEHNE IOCY1apCTBa, B CBA3H C YEM
nepedyeHb PYHKIUN MOKET U3MEHATHCA B MPOIIECCE UCTOPUUYECKOTO PA3BUTHS.

B kayecTBe «HOBOI» (PYHKUMU POCCUICKOTO TOCYJAapCTBA MBI CUUTAEM
HEOOXOJAUMBIM BBIJICIUTh €r0 KOHTPOJbHYI (QyHKUMIO. ['eHeTudecku, JaHHas
GyHKIMS 3apouiach, Mpexe Bcero, B chepe peryaupoBaHusi GUHAHCOBOU cdephl, B
MOCHEAYIOIIEM  3HAYUTENBHO  pPACIIMPWIA PaMKH  CBOEr0  HMCHOJIb30BAaHMS.

HOpMaTI/IBHaSI pa60Ta, BCAymasicCia B 9TOM OTHOIOCHUH, ITO3BOJISICT TOBOPHUTL O
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NOsIBJIGHMM HOBOM  (yHKumMu rocynapctBa. OJIHAKO OTCYTCTBUE B  TEKCTE
JEHCTBYIOIMX HOPMAaTUBHO-TIPABOBBIX AaKTOB JIAKOHWUYHOTO U €IMHOOOPAa3HOTrO
ONpENENICHUs] KOHTPOJIBHOM JEATEIHOCTH, CYILIECTBYIOLIAs TEPMHHOJOIMYECKAs
nyTaHula (HampuMmep, B IJIAHE OTOXKIECTBICHMS NOHATHI KOHTPOJS W HaJA30pa)
BBI3BIBACT MPOOJEMbl B MPAKTUYECKOM MPABOMPUMEHEHUH, YTO TPEeOyeT CBOEro
3aKOHOJATEIbHOIO Pa3pelleHus B OyAyLIEM.

JIOOTHUTENBHBIA UMIYJIBC PA3BUTHUIO JAHHOW (YHKLIHMHM TPHUAAET PAa3BUTHE
COBPEMEHHBIX HWH(OPMAIIMOHHBIX TEXHOJOIWH, KOTOpPbIE IO3BOJSET PACUIMPHUTH
PaMKH KOHTPOJIBHOM ESITENBHOCTU. MEHSIOTCS TaKKE OPTaHU3aLMOHHBIE CTPYKTYPBIL,
camMa METOJAOJIOrUsl OCYILECTBICHMSI TOCYAAPCTBEHHOIO KOHTPOJSA (B 4YaCTHOCTH,

pa3BUBAETCS PUCK OPUEHTUPOBAHHBIN MOJIXONT).
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AHHOTALIUA

CpaBHHTCHBHO-HpaBOBOﬁ AHaJIN3 OTACIIBHBIX CTOPOH PETYJIUPOBAHHA TOCYAAPCTBCHHBIX
3aKynokK B Poccun u 3a py0exoM MpUOTKPHIBACT HOBBIE TPaHU JIJIsl OIICHKH OIIbITa Halllel cTpaHbl. B
CTAaTbC 3aTparuBacTCs HOPMATUBHAA 0a3a HCKOTOPLIX CTPAaH B o0acTu TOCYJapCTBCHHBIX 3aKYIIOK,
OLCHUBACTCA BO3MOXHad ICPCICKTUBA HCIOJIb30BAHUA 3apy6e>1<Hor0 OIlbITa IIPaBOBOI'0
peryjinpoBaHus roC3aKyIlOK B Poccun.

ABSTRACT

Comparative legal analysis of some aspects of regulation of public procurement in Russia and
abroad opens new sides for the evaluations of the experience of our country. The article describes the
normative base of some countries in the field of public procurement, and possible perspectives of

usage of foreign experience in legal regulation of public procurement are analyzed.

KiawuyeBble c¢JI0Ba: TOCYAapCTBEHHBIE 3aKyNKH; 3aKylKH TOBapoB, paloT, YCIyT;
KOHTpaKTHas CUCTEMA, IIPAaBOBOC PCTYJIUPOBAHUEC, ITIPUHIUIIBI TOC3aKYIIOK.
Keywords: public procurement; procurement of goods, works, services; contract system;

legal regulation; principles of public procurement.

BBenenne

J{nst sxu3HEeoOecieyeHrs U yIydllieHus 6J1arococTosIHUS 001eCTBa TOCYIapCTBO
UCIIOHSACT pas3iuyHble (YHKIUH, CPeId KOTOPBIX YYeT W KOHTPOJIb Pa3BUTHUS
BHYTPEHHEW HKOHOMHMKH WIpaeT KIIOYEBYIO posib. OIHOM M3 COCTABISIONIMX ATOU
rOCyJIapCTBEHHOM NEATEIIbHOCTH SIBJISIIOTCS 3aKYIKH TOBapoB, pabOT W YCIyr IS
obOecrieyeHusT HYX/I, KaK TOCYJIapCTBEHHBIX, TaK U MyHUIIUMTAIBHBIX. Takue 3aKyNKu
ABJISIIOTCS d(PPEKTUBHBIM CPEJICTBOM yIPaBICHUS YKOHOMHUKOM, B CBSI3H C TEM, UTO
rOCYJIapCTBEHHBbIC  3aKyNKH  COCTABJISIIOT  3HAYUTEIBHYIO  JIONIO  OrOJKeTa.
[IpaBuTEnbCTBA CTPaH BCETO MUPA MBITAIOTCA PEIIUTH 33/1a4y 110 COBEPIICHCTBOBAHUIO
CUCTEMBI 3aKYIIOK, KaK C TOYKH 3pPCHHUS TPABOBOW (POPMBI, TaK U C TOZHUIMH

NPaKTHYeCKOH puMenumoctH [15].

3aKOHOI[aTeJIbCTBO, periaMmeHTupyromee 3aKyInmoYHy0 A€ATCJIbHOCTD

A. Poccus
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3aKOHOJATEIbCTBO, perympymoiiee chepy roCy1apCTBEHHBIX u
MYHUIMNAIBHBIX 3aKyNIOK B Poccuiickon denepanny, OCHOBBIBACTCS Ha TTOJO0KECHUAX
Koncturynuu PO, ['paxxnanckoro kogekca PO, brogxernoro koaekca PO u cocrour
n3 Genepanpaoro 3akoHa ot 05.04.2013 Ne 44-D3 «O KOHTpaKTHOH cucTeMe B chepe
3aKylmOK TOBapoB, pabOT, ycayr st oOecleueHus TOCYJapCTBEHHBIX U
MYHHUITUTATHHBIX HYK» (manee — 3akoH Ne 44-D3), uHbIX deaepaibHBIX 3aKOHOB U
HOPMAaTUBHBIX TPABOBBIX AKTOB, CBSI3AHHBIX C 3aKYIIOYHOU AEATEIBbHOCTHIO. THCTUTYT
rOCyJIapCTBEHHBIX 3aKYTOK TOBAPOB, pa0OT WX YCIyT UMEET KOMILJIEKCHBIN XapakTep,
MOATOMY OH 00JlaJJaéT MHOIOCTYNEHYATOM HepapXxuell HOPMATUBHO-TIPABOBBIX
HMCTOYHHUKOB, HAIPABJIECHHBIX HA PETYJIMPOBAHUE OTHOIIECHHM, BO3HUKAIOIINX B JAHHOMN
cepe. Takue HOpMATUBHO-TIPABOBBIC UCTOYHUKU PETYJIUPOBAHUSI MOKHO Pa3/ICIIUTh
Ha 5 rpymn:

1. Konctutynus Poccuniickont @enepanuu. JlaHHBIII HOPMAaTUBHO-TTPABOBOM aKT
o0JiajiaeT BRICIICH IOpUIUYECKON CUIION Ha Bcel Tepputopuu Poccun. B cBsizu ¢ aTuM,
YKa3aHHbIE B OCHOBHOM 3aKOHE Hallleld CTpPaHbl IOJIOKEHHS CTald OMNOpOM B
ONpPENICICHUN OCHOB M PYKOBOJAIIMX Hayall 3aKOHOAATEIbCTBA, HAIPABICHHOIO Ha
pEeryJIMpOBaHUE 3aKyNOYHOU JeATeNIbHOCTH. Tak, cornacHo cr. 8 Koncturyuuun PO
Ha TEPPUTOPUU CTPAHBI TAPAHTUPOBAHBI €JUHCTBO YKOHOMHYECKOTO IMPOCTPAHCTBA,
CcBOOOJIHOE TIEpeMelleHne (PUHAHCOBBIX CPEACTB, TOBApOB M YCIyr, CB0OOOMA
HYKOHOMHYECKON JIeATEIbHOCTH, a TaKke O0eCledYeHHe KOHKYPEHIIMU Ha pBIHKE.
HopmaTuBHbBIE IPaBOBBIE aKThl, IPUHUMAaeMbIe B Poccuu, He T0KHBI IPOTUBOPEUYHTH
Koncturynuu PO. Ilomoxenus cr. 71 Koncrutyuum P® OTHOCAT K BEIECHUIO
Poccuiickonn ®enepanyi yCTaHOBIICHUE TNOPSAKA OPraHU3aUUM U JCATEIbHOCTH
dbeneparbHBIX OPraHOB HWCIOJHUTEIHLHON BIIACTH, YCTAHOBJIEHHWE IPABOBBIX OCHOB
CIMHOTO PBIHKA, TPaKIaHCKOE 3aKOHOIATEILCTBO [1].

2. KonuduuupoBaHnHble HOPMATHBHBIE MPABOBBIC AKThl, K YHUCIY KOTOPBIX
otHocsTcs ['paxaanckuit koaeke PO (nanee — ['K PO®), Hanorossiit konekc PO (nanee
— HK P®), bromxerasiii koaekc P® (manee — BK P®), Komexc Poccuiickoit

depneparuu 00 aAMUHUCTPATUBHBIX MTpaBoHapylieHusx (naiee — KoAlIl PO).
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[lepast wacts 'K P® [3] onpenensier: 1) HHCTUTYT «IOPUIUYECKOTO JIUIIAY,
OpraHU3allMOHHO-TIPABOBYI0 (OpMY YYacCTHHUKA 3aKylKd; 2) TMOPSAOK y4acTUs
Poccuiickoit ®Denepanun, cyObekToB P®, MyHUIUMATBbHBIX OO0pa3oBaHUN B
OTHOILICHUSX, PETYJIUPYEMbIX TPAXIAHCKUM 3aKOHOAATENbCTBOM; 3) oOIue
MOJIOKEHUS O I0TOBOpPE; 4) psil HOPM, PETYIUPYIOLIUX MOPSIIOK IPOBEIECHUS TOPrOB
[18]. B cBoto ouepens, Bropas yacts [ K PD [4] perynupyeTr OTHOIICHUS IO TIOCTaBKE
TOBAPOB ISl TOCYJAPCTBEHHBIX WM MYHHUIUTIAIBHBIX HYXI, TTOAPSIHBIM paboTaM u
BBITIOJTHEHHIO HAYYHO-HCCIEeI0BATENbCKUX, OTIBITHO-KOHCTPYKTOPCKHUX u
TEXHOJOTHYECKHUX paloT I TOCYAapCTBEHHBIX MM MYHUITUTIAIBHBIX HYX]I.

JlesiTenbHOCTh TOCYAapCTBAa MO OCYHIECTBICHUIO 3aKyNMOK MPHUBOJIUT K
pacxoJ0BaHUIO CPENCTB OIO/KETa, a 3HAYMT, 1O CBOCH MPUPOJE MHTETPUPOBAHA B
OrokeTHBIM mponece [13]. B 3TOM CBSI3M  OCHOBOMOJIATAIOIIMM  HCTOYHUKOM
(buHaHCOBOTO peryiupoBaHusi chepbl rocyJapcTBEHHBIX 3aKynok sBisercs bK Pd
[2], xorTopwmiii: 1) OTHOCUT K OKJKCTHBIM AaCCUTHOBAaHMSM Ha OKa3aHUE
rOCyJAapCTBEHHBIX M MYHMIIMIAIbHBIX YCIYI aCCUTHOBAHMS Ha 3aKYIKy TOBapoB,
paboT U ycuyr Juisi 00ecreYeHus] rOCyIapCTBEHHBIX U MYHHUIIMIANbHBIX HYXI; 2)
OTIpEIEISIET MOPSAIOK 3aAKIIOUEHHS TOCYIapCTBEHHBIX U MyHUIIUTIATBHBIX KOHTPAKTOB
B COOTBETCTBUU C TUIAHOM-TPapUKOM 3aKyIOK TOBAapOB, pabOT, YCIYT M B Mpejeax
JUMUTOB OIOJKETHBIX 0053aTeNbCTB; 3) 00s3yeT Mmojyyareneil 010/ KETHBIX CPEICTB
BECTH PEECTPHI 3aKYyINOK, OCYLIECTBICHHBIX 0€3 3aKJIFOUEHUSI TOCYAAPCTBEHHBIX WU
MYHHUITUTIATHHBIX KOHTPAKTOB; 4) ONpeAesieT MPUHATHE OIOHKETHBIX 0053aTebCTB
noyiyyatresieM OIOJDKETHBIX CPEACTB MYTEM 3aKIIOUEHUs TOCYJapCTBEHHBIX
(MyHUIIMITAJIEHBIX ) KOHTPAKTOB, HHBIX JOTOBOPOB ¢ (DM3UYECKUMU U IOPUIUICCKAMU
JUIAMU, UHAUBUAYAJTBHBIMU TPEANPUHAMATEISIMU; S5) OMpenesieT OCOOCHHOCTH
IIPABOBOTO MOJIOKEHHSI Ka3€HHBIX YUPEKICHHUM, 0053aHHOCTH Ka3€HHOTO YUPEKICHUS
B Cllydae YMEHBIICHUS KaK TONydaTento OIOMKETHBIX CpPEJCTB TJIaBHBIM
pacmopsiauteneM (pacropsauTeneM) OIOMKETHBIX CPEACTB paHee TOBEICHHBIX
JUMHTOB OOJIKETHBIX 0053aTENbCTB, MPUBOMASIIETO K HEBO3MOXHOCTH HCIIOHEHUS
Ka3eHHBIM yUPEKIECHUEM OIOJKETHBIX 0053aTeNIbCTB, BHITEKAIOIINX U3 3aKITIOYCHHBIX

UM TOCYJApCTBEHHBIX (MYHULMIAIBHBIX) KOHTPAKTOB; ©6) ompenensieT OCHOBBI
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rOCyJapCTBEHHOTO M MYyHHUITUIIATHHOTO (DMHAHCOBOTO KOHTPOJISI, BUIABI OFOJIPKETHBIX
HapyIIEHUH U OI0HKETHBIC MEPBI MPUHYK/ICHUS, TPUMEHSIEMBIE 32 UX COBEPIIICHUE.

3. ®enepanbHble 3akoHbl. (OCHOBOIOJArarOUIMM HOPMATHBHBIM  aKTOM,
PETYIUPYIOMNUM 3aKYIIKH B Or0/KeTHOU cepe, sBisercs 3akoH Ne 44-D3, KOTOPHIit
HaIpaBjeH Ha TO, YTOOBI: 1) MOBBICUTH 3PHEKTUBHOCTH, a TAK)KE PE3yJIbTaTUBHOCTh
OCYILECTBJIICHUSI TOCYJIapCTBEHHBIX W MYHHUIIMOAIBHBIX 3aKYyNOK TOBAapoB, padoT,
ycIIyT; 2) 00CCHeunTh IIACHOCTh M IPO3PAYHOCTH OCYIICCTBICHUS 3aKymoK; 3)
IPEI0TBPATUTh KOPPYIILUIO U JPYTUE 3T0YNOTPEOIEHUS B X0/€ TOr0, KOrja:

- MPOUCXOAUT IUIAHMPOBAHUE 3AKYNOK; - ONPENENSIOTCS MOCTaBIIMKU
(MOapsAAYMKHN, UCHOJIHUTENIN); - 3aKJIIOYAeTCs I'PaKJaHCKO-IIPaBOBOW JIOTOBOp, B
KauyecTBe MpeIMeTa KOTOPOro BBICTYIAET MOCTaBKa TOBapa, BHIMOIHEHUE PA0OTHI INOO
OKa3aHue yCIYTH ISl TOCYJApPCTBEHHBIX U MyHUIIUTTAIBHBIX HYX]I;

- HWCIOJHSIOTCS YCJOBHUSl 3aKIIOYEHHOTO KOHTPAKTa; - OCYIIECTBIISIETCS
MOHHUTOPUHT 3aKyNOK TOBapoB, paboOT, yCIyT; - TMPOUCXOIUT ayJAuT B
paccMaTpuBaeMoit cepe; - KOHTPOJIMPYeTcs coOM0eHUE 3aKoHoAaTenbcTBa PO u
WHbIE HOPMATHUBHBIX MIPABOBBIX aKTOB, PETJIAMEHTUPYIOIINX KOHTPAKTHYIO CUCTEMY B
cepe rocyaapcTBEHHBIX 3aKymok [18].

BaxHO OTMETHUTH, UTO NPUHLIMIUATIBHBIM OTiIHuKreM 3akoHa Ne 44-D3 ot paHee
nerictBoBaBiero ¢eaepaabHoro 3akoHa ot 21.07.2005 Ne 94-d3 «O pasmernieHun
3aKa30B Ha TIIOCTaBKHM TOBApOB, BBINOJIHEHUE pabOT, OKa3aHHWE YCIyr JUIs
rOCY/IapCTBEHHBIX U MyHULIUTIAIIBHBIX HYX/I» SIBIIETCS TO, YTO C IPUHATHEM JTaHHOTO
3aKOHA MPOMU30LUIO CYIIECTBEHHOE M3MEHEHNE U PAaCUIMPEHHE paHee JEeHWCTBYIOLIEH
CUCTEMBI 3aKymok: 1) OBUT CO37aH NPHUHIMIMAIBHO HOBBIM pecypc - Enmnas
Nudopmanmonnas cucrema; 2) Oblla BBeJEHAa CHUCTeMa IUIAaHUPOBAHUS,
HOPMUPOBaHUS U 0OOCHOBAHUS 3aKYIOK; 3) BBEJIEHBI METO/IbI, C IOMOIIBI0 KOTOPBIX
OmpeNeNseTcsl HayajabHas 1leHa KOHTpaKkTa; 4) BBEICHbI KOHTPAKTHBIE CIYKObI; 5)
BBE/ICHBI B MPAKTUKY HOBBIE MPaBUJIa, PYKOBOJICTBYSICh KOTOPBHIMH 00OECIIEUYUBAETCS
3asiBKa M HCIOJHSETCAd KOHTPAKT B LeiaoM;  6) BBEAEHBl W peau3yroTCs
aHTUAEMIUHIOBBIE Mepbl; 7) ObU1 pa3paboTaH U BHeApeH Peectp OaHKOBCKHX

rapanTvii. HbIMH cllOBaMH, HOBasi CUCTEMA, MpeaycMoTpeHHass 3akoHOM Ne 44-D3,
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cTaja pEriiaMeHTUPOBaTh BECh MPOLECC 3aKYNMOYHOM JEATENIbHOCTH TOCYJIapCTBA.
Ecnu cornacHo paHee A€CTBOBABIIETO 3aKOHA PETJIaMEHTHPOBAIUCH JIUIIb KAKUE-TO
OT/ICJIbHBIE ACTIEKThl TAHHOW JEATEIbHOCTH, TO B COOTBETCTBUU C HOBBIM 3aKOHOM
CTaJl pacCMaTpUBaThHCSA BECh MPOIIECC B KAYECTBE €JMHOIO U HEPA3PHIBHOTO, HAUMHAS
C JTamna, Ha KOTOPOM MPOUCXOJUT IJIAHUPOBAHHUE 3aKYIOK, U 3aBepliasi 3TaroM, B
paMKax KOTOPOTO KOHTPOJIUPYETCS] UCTIOJHEHHE KOHTPAaKTa B L[EJIOM, 3aKIIFOYEHHOTO
ctopoHamu. Takum 0O6pazom, Hopmamu 3akoHa Ne 44-D3 0xBaueHbI MPAKTUYECKU BCE
chepbl NEUCTBUS MHCTUTYTA TOCYJApPCTBEHHOTO 3aKa3a B YCIIOBHUSIX COBPEMEHHOM
PBIHOYHOM 3KOoHOMHUKH [35].

OtnenbHO 3aMeTHM, YTO nociie BBeAeHUsT 3akoHa Ne 44-D3 Takxe nNpoU30LLIO0
paciipeHue MepeyHsl BUIOB OTBETCTBEHHOCTH, K KOTOPBIM MOTYT IPHUBIEKATHCS
JIOJDKHOCTHBIC JIUIAa B cepe rocyAapCTBEHHBIX 3aKymnok. [Ipu 3TOM, KOHTpOJIbHBIE
oprasl B cepe 3aKynok pykoBojacTByroTcs riaBoi 29 KoAll P®, 3akpernstomeit
MOPSAJIOK PacCMOTPEHHS Aena 00 aJMUHUCTPATUBHOM MpaBoHapylieHun. OCHOBHbIE
COCTaBbl AJIMUHUCTPATUBHBIX MTPaBOHAPYIICHHUI B chepe TOCyIapCTBEHHBIX 3aKyIOK
npeaycMoTpersl B CT.CcT. 7.29-7.32.1 KoAIl P®. IlomoOHble nena OT HMEHH
KOHTPOJIbHBIX OPTaHOB B chepe 3aKyIOK pacCCMaTPUBAIOTCS JTOHKHOCTHBIMU JIUIAMH,
nepeyeHb KOTOPbIX conepkutrcs B cT. 23.66 KoAll P®, a uMeHHO - pyKOBOJUTEISIMU
U 3aMeCTUTENSIMU (eJIepalIbHBIX OPTaHOB HCIIOJHUTEIHHOM BIACTH B cepe 3aKyIOoK,
UX CTPYKTYPHBIX TMOAPA3NACICHUNA UM TEPPUTOPUAIIBHBIX OpPraHOB, OPraHOB
WCIIOJIHUTEIILHOM BIACTH CYOBEKTOB PD U X CTPYKTYPHBIX MOAPA3ACICHUA.

[Tomumo 3akona Ne 44-O3 manHylo chepy perymupyrOT TaKXKe W HHbBIE
HOpPMAaTHBHbIEC MIPaBOBbIE akThl. B yactHoCcTH, B DeaepanibHOM 3akoHe oT 26.07.2006
No 135-@3 «O 3amuTe KOHKYPEHIUW» YCTAHOBICHBI aHTUMOHOIIOJIbHbBIE TPEOOBAHUS,
NpeabsBIIEMbIE K TOpraMm, 3ampocy KOTHPOBOK II€EH Ha TOBaphbl, 3ampocy
NpEeVIOKEHUH, OCOOCHHOCTSIM TOpPSIIKA  PACCMOTPEHUST  AHTUMOHOIOJIbHBIMU
opraHam# >kayio0, eciau OyayT HapyIIeHbI POLieypa TOPTOB U MOPSIOK 3aKITHOUYEHUS
JIOTOBOPOB, TOPSIIOK  OCYHIECTBJICHUS  MPOLIEAYP, KOTOpbIe BKJIIOYEHHI B
HCUepIbIBAIONINE TepeyHr mpouenyp B chepax crpoutennbcTBa [11]. denepanbHblit

3akoH oT 02.05.2006 Ne 59-®3 «O mnopsiike paccMOTpeHUs OOpallleHHid TpaxkaaH
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Poccuiickoit ®epepanmm» [6] 3akperuisieT mpaBa TpakJaH Ha o0OpaileHue B
rOCYJapCTBEHHBIE OpraHbl M OpPraHbl MECTHOIO CaMOYIIPaBJICHMs, a TaKKe
YCTaHABIIMBAETCS MOPSAIOK PACCMOTPEHUs OOpallleHUi rpa)kaaH rocyJapCTBEHHBIMU
OpraHaMH, OpraHaMyd MECTHOTO CaMOYHIpPAaBJIEHUS W JOJDKHOCTHBIMM JIMIaMu. B
®denepaibHoM 3akoHe 0T 06.04.2011 No 63-D3 «OO0 351eKTpOHHON mommucH» [7]
YPETYJIUPOBAHbl OTHOIIEHUS, CBSI3AHHBIE C MCIIOJIb30BAaHUEM DJIEKTPOHHOU MOANMCH
IIPU COBEPLICHUM TPAXKAAHCKO-TIPABOBBIX CHEIOK, OKa3aHWM TI'OCYIAPCTBEHHBIX WU
MYHULHANAIBHBIX YCIYTl, HWCIOJHEHUM TOCYJAPCTBEHHBIX W MYHUUMIIAIBHBIX
GyHKIUH, TPU COBEPIIICHUU UHBIX IOPUINYECKH 3HAUYUMBbIX JACHCTBUIA.

4. Tlon3akoHHBIE HOpPMATHBHBIE MpPaBOBbIE akThl. Kak M3BECTHO, B clydasx,
IPETYyCMOTPEHHBIX 3aKOHOAATENbCTBOM P® 0 KOHTpakTHON cucteMe B cdepe
3akynok, IIpesugent P®, IlpaBurensctBo P®, denepanbHble  oOpraHsbl
VCIIOJIHUTEIIbHOW BJacTH, ['oCygapcTBeHHas KOpIlOpauMs II0 aTOMHOM JHEpruu
«Pocarom», T'ocymapcTBeHHass Kopropamuss II0 KOCMHYECKOW JEATEIIbHOCTU
«PockocMocy» BIpaBe IPUHUMATH HOPMATUBHBIEC IIPABOBBIC AKThI, PETYJHUPYIOLIME
OTHOUIEHUS B paccMaTpuBaeMoi Hamu cepe. IHTepecHO B 3TOM CBSI3U 3aMETUTh, YTO
Ha CErOJHSIIHNN IeHb NpsAMbIX yKa30B [Ipesunenta PO B pamkax paccmMarpuBaemMoro
HaMH{ MHCTUTYTA I'OCYJApPCTBEHHBIX 3aKyIOK HE IPELyCMOTPEHO, HO CYIIECTBYIOT
OTZEJIbHBIE aKTbl, JEUCTBHE KOTOPBIX B OIPEACICHHON CTEINEHU BIMAET HA
rOCyJJapCTBEHHYIO 3aKYMOYHYIO JesaTelibHOCTh. Hanpumep, Yka3 [Ipe3unenra PO ot
28.11.2015 Ne583 «O wmepax mo o0O0eCleUYeHUI0 HAIMOHAIBHOW 0€30MacHOCTH
Poccuiickon ®enepaunu u 3ammure rpaxaad Poccuiickonn denepanuu OT MpeCcTynHbIX
Y UHBIX IPOTUBOIIPABHBIX JCUCTBUM U O MPUMEHEHUH CIIEHIUATIbHBIX S3KOHOMHUYECKHUX
Mep B oTHomeHun Typernkoi PecyOnuku». B pamkax gaHHOro ykasza 3ampeliaercs
BBINIOJIHATH ONpEETICHHbIE Pa0OTHl TYpEUKUM CyObeKTaM Ha Tepputopun PO, Takue
KaK JIeATEeIbHOCTh B Cepe apXUTEKTYpPbl U HHKEHEPHOT0 MPOEKTUPOBAHUS, OKa3aHUE
KOMIUIEKCHBIX TYPUCTUYECKUX YCIYT U 00paboTKa IPEBECHHBI.

Ha ocnoBanuu n.4 cr.3 'K P® BO ucnonHeHne NoIOKEHUN KOJEKca U Y Ka30B
IIpesunenra crpansl OOKHBI IpuHUMAarbes [locranosiienus IIpasurenscrBa PO.

Cpenn Takux akTOB MOXHO Ha3Barth [loctanoBnenue IlpaButenbctBa P®D ot
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30.06.2004 Neo 331 «O6 yrBepxkaennu Ilonoxkenus o DenepanbHO
AHTUMOHOIIOIFHOW  CITy’)k0€»  yCTaHABIMBACT TIOJHOMOYHS U  OPTraHU3AIUIO
nestenpHoCTH DefepanbHON aHTUMOHOTIONBHOM CITYKOBI B cpepe 3aKyImOK TOBAPOB,
paboT, ycayr s OOecledeHUs] TOCYAapCTBEHHBIX M MYHHIIMIAIbHBIX HYXK]I,
[Tocranosnenne IlpaButensctBa PD ot 25 HOs0ps 2013 1. Ne 1062 «O mopsinke
BEJICHUS pEecTpa HETOOPOCOBECTHBIX TOCTABIIMKOBY YCTAHABIMBACT IPaBHUIIA
BEJICHUS peecTpa HeAOOPOCOBECTHHIX MOCTABIIUKOB (MOAPSIAYMKOB, UCIIOJHUTENCH )
[11].

Takum oOpa3omMm, TepeyeHb HOPMAaTUBHBIX TPABOBBIX aKTOB B cdepe
rocyJapcTBEHHBIX 3aKynok B Poccuiickoil @enepanuun odmmpHeiii. bonee Toro, o
peryJmpyeT He TOJIbKO 3aKyINOYHBIE MPOLEAYpbl, HO U KOHTPOJb B cdhepe 3aKynoK
TOBapOB, PaboT, yCIyT JUIisl 00eCTieUeHUs TOCYJapCTBEHHBIX HY XK.

Bwmecte ¢ TeM, HETPyAHO 3aMETHUTh, YTO yKa3aHHAs CHUCTEMA 3aKJIaJbIBACT
KOHKYPEHIMIO KaK MUHUMYM Tpex (eepanbHbIX 3aKOHOB, 001a/1al0uX (popManibHO
oJMHaKoBOM ropuanueckou cumoi. Kak cimenmyer u3 m. 1 cr. 2 3akona Ne 44-@3,
3aKOHOJIATEILCTBO O pa3MelleHUH 3aka3oB ocHOBbIBaeTcsi Ha 'K P® u BK P®, Ho
BKJIIOYAET UX B CeO0s Kak «MHBbIE eepaabHble 3aKOHBD), TPUOPUTET Mepe]] KOTOPHIMU
nmMeeT 3akoH Ne 44-@3. IIpu 3TOM, 3aKOHOJIaTE/Ib HE YTOUHSET, B YEM 3aKJIFOYAETCS
MIPaBOBAas CYLUIHOCTh MOHSTUSI «OCHOBBIBAETCS» U Ha KaKMX KOHKpEeTHbIX HopMmax ['K
P® u BK P® «ocHOBbIBaeTCS» 3aKOHOAATEIBCTBO O pPa3MELICHMM 3aka3oB [21].
Hcxonast u3 3Toro Heyb3s HE corslacuThest ¢ B.B. BaHMHBIM B TOM, 4TO «CyIIECTBYIOIIAS
CUCTEMa MCTOYHUKOB MPABOBOTO PETyJWPOBAHUS OTHOIIEHUW B cdepe MyOITMIHbIX
3aKyNOK HE rapMOHU3UPOBAaHA, MOCKOJIbKY B OCHOBE €€ JISKUT KOHKYPEHILHUS Tpex
dbeneparbHbIX 3aKOHOB... KXKIBIH W3 KOTOPHIX, (OpMabHO 00Jiamas paBHOU TIO
OTHOUIEHHID K OCTaJbHBIM IOPUAMYECKON CHJIOM, 3aKpEIUIsieT MIPUOPUTET
COOCTBEHHBIX HOpM» [12].

AHalM3 MNpPaBONPUMEHUTEIBHOW MPAKTUKU CBUJIETEIBCTBYET O BbIPAaOOTKE
€AUHOM MOo3uLMHU 1o Borpocy o npuopurere HopMm 'K P® no oTHomeHuo Kk 3akoHy
Ne 44-03. Tak, B IlocranoBnenun ApOUTpakHOTO cyJa MOCKOBCKOTO OKpyra OT

14.03.2016 Ne ©05-20049/15 no neny Ne A41-29146/2015 ormedeHO, YTO OTHOIIICHUS
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CTOpOH perynupytorcs 3akoHoM Ne 44-d3, HOpMBI KOTOPOTO, B TOM 4YHCIE U 00
OTBETCTBEHHOCTH 3a HapyIICHHE O0053aTelIbCTB, SBISIIOTCA CIEIHUATBLHBIMU 110
orHomieHnto K HopmaM ['K P®. AmnanornuyHas Toyka 3peHHs] H3JI0KEHA B
[TocranoBnennn Apoutpaxknoro cyna [loBomxckoro okpyra ot 13.07.2016 Ne ®06-
10222/16 no nemy Ne A49-9838/2015: tpeboBanusa 3axkoHa No 44-D3 sapnsioTcs
CHeuaIbHBIMU MO OTHOIIEHHIO K 00umM HopMaMm 'K o norosopax. CrenoBaTenbHO,
OTKa3 CyJIOB B YJIOBJIETBOPEHHH YaCTU MCKOBBIX TPEOOBAaHUW CO CCHUIKOM Ha oOlue
HOpMBbI [’ K P® He cBUAETENBCTBYET O HENPABWIBHOM IPUMEHEHUH aleUISIIUOHHBIM
CYJIOM HOpM MaTepuaabHoro mpasa [9; 10].

[1o HameMy MHeHMIO, eciii HOpMBI 3akoHa Ne 44-D3 npotusopeuar ['K PD no
MOPSIAKY, 3aKIOYEHHUI0, U3MEHEHUIO, PACTOPKEHUIO, TO IMPUMEHEHHUIO MOJJIEkKAT
HOpMBI ['K P®. 3akon Ne 44-D3, kak crnieuagibHbIN 3aKOH, MOXKET KOHKPETU3UPOBATh
oOlIue HOPMBI TPaKJIaHCKOrO MpaBa, HO HE MOXKET MPOTUBOpEeUUTh MM. Ecnu xe
crieruaibHble MpaBUja B UHBIX 3akoHax He mpotuBopeudar ['K P®, obnamaromemy
nepel, HUMHU [PUOPUTETOM, TO TAKWE TMpaBWiIa MOIJIEKAT IPUMEHEHUIO K
cooTBeTCTBYIOIMM oTHOowEeHUsIM. HecoorBercTtBue 'K P® crnenmnanbHbIX MpaBuil
JOJDKHO MPSIMO CJIEAOBaTh W3 COAEpKaHUSA TeX uiau UHbIX HOpM: 'K P® nomxen
coJiepKaTh MPSIMOM 3ampeT JIMOO MCKIII0YaTh BO3MOKHOCTh YCTaHOBJICHMS JAPYTHX
npeAnucanvii. B MHOM cilydae yCTaHOBJIEHHE HMHBIX IIPABOBBIX HOPM SIBJISIETCS
JOITY CTUMBIM.

[To cnpaBennuBomy yrBepxacHU0O M.I'. UynpuHa, BbleeHnE IpaXIaHCKOTrO
npaBa B KauecTBe Oa3nca KOHTPAKTHOM CHUCTEMBbI MMEET OIPOMHOE MPAKTUYECKOE
3Ha4Y€HUE, MOTOMY YTO HHAas €€ HaJACTpOiKa B BHJIE HOPM IIpaBa, COJEPKAIIUX
OTJIETbHBIE TIOJIOKEHUSI, PETYJIHPYIOLIIME MNOPSAJOK OCYIIECTBICHHS 3aKyINOK s
oOecreyeHus: rocyJapCTBEHHBIX M MYHUIMNAIbHBIX HYXJ, AOJKHA HE CTOJBKO
COOTBETCTBOBAThL ITOJIOKEHUAM 3akoHa Ne 44-D3, CKOJBKO 3MKIUTHCI Ha OOIIMX
HaJaJlax TPaXTaHCKOTO 3aKoHoaaTenbcTBa [32]. JlaHHBIM BBIBOJ OCHOBaH Ha
CUCTEMHOM AaHaju3€ JEHCTBYIOLIETO 3aKOHOJATENIbCTBA U IPABONPUMEHUTEIBHOU
npaktuku. Tak, BepxosHbiii Cya P® B Onpenenennn ot 18 mas 2017 r. Ne 303-0C16-

19977 no neny Ne A37-499/2016 npsmo ykazan Ha Ipa’kJaHCKO-TIPaBOBOM XapaKkTep
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OTHOILICHHI y4acTHs OPTaHOB rOCYAapCTBEHHOM BIACTH (MECTHOT'O CAMOYITIPABJICHUS )
1 yacTHoro kanurtaia. 3HauuMocTb 'K P® noguepknyTa B cr. 2 3akoHa Ne 44-D3,
KOTOPBI HA3bIBACT €r0 OCHOBOW 3aKOHOJATEIhCTBA O KOHTPAKTHOH cucreme [8].
Koppensamusa nHopm ['paxmanckoro koaexkca P@ M MHBIX 3aKOHOB, PETyIUPYIOLINX
OTHOILIEHHS TI0 TOCTABKE TOBAPOB JIJIl TOCYJAPCTBEHHBIX WM MYHULIMTATbHBIX HY K],
TAKK€ OYEBUIHA.

[IpuBeneHHBIE paHEE Pa3MBIINUICHUS JAalOT OCHOBAHUE 3aKIOYUTh, YTO B
3aKOHOJIATENBCTBE O KOHTPAKTHON CUCTEME HAJIMYECTBYET KOHBEPIEHIIMS YACTHOTO U
nyonuuHoro mpaBa. OJHAKO BECTH pedb O TMOJHOM TapMOHU3AIUU JTAHHOTO
3aKOHOJIATENbCTBA, K COKAIICHUIO, TOKA HE TPUXOAUTCS.

B kauecTBe pelieHHs CO3[aBIICICS MPOOJEeMbl CUUTAEM IEJeCO00pa3HBIM
YCTPaHUTh NpoTuBOpeumnss Mexay HopMamu 3akoHa Ne 44-03 u I'K PD nocpeactsom
BHECEHUSI COOTBETCTBYIOIINX U3MEHEHUM U JIONOJIHEHUH B [ paxkqanckui kogekce PO,
OpyU 3TOM NPUMEHSTh €ro Kak OCHOBHOW KOAMGUIMPOBAHHBIM akT B 00JacTu
IrpaXJaHCKOT0 3aKOHOATENIbCTBA, C YUETOM HOPM crienraibHoro 3akona Ne 44-@3.

Kpome ToOro, crmemyer ¢ CoXaJl€HUEM KOHCTATHUPOBATh, 4YTO IIOKa3aTEIu
3¢ (HEKTUBHOCTH MPABOIIPUMEHEHHS B 00JIACTH KOHTPAKTHOM CHUCTEMBI JAJIEKH €11Ie OT
COBEpILIEHCTBA, OTPACIIEBbIE HOPMBI HE BCETA SBJISIOTCA TOMOJHEHUEM IPYT ApYyTa, a
X KOJIMYECTBO M CKOPOCTh M3MEHEHUs MpuaarT nyrtaHnuny. [lo crnpaBeminBomy
yrBepxaennto H.I'. Bunkosoii u A.C. ['puHeBrY, 3HAUUTEIIBHOE U YaCTOE U3MEHEHUE
HopM 3akoHa Ne 44-®3 (B nepuoa ¢ 2013 o 2018 r. npuHATO 0KOJIO 60 peaakiuii
3aKOHA), U3/IaHUE MHOTOYHUCIICHHBIX MOA3aKOHHBIX HOPMATHUBHBIX MPABOBBIX AKTOB
[Ipesunenta PO, I[lpaButennctBa PD, denepanpbHBIX OpPraHoOB HMCHOJHUTEIHHOM
Biactu Poccuiickonn @enepanuy MPUBOAUT K TPYAHOCTSIM IMPABONPUMEHEHUS,
N00AaBIISIET XapaKTEPHBIX OCOOCHHOCTEH OOBEKTY 3aKYIKM — BEKTOpPY IOBEACHUS
FOCyJAapCTBEHHBIX  3aKa3YMKOB W  MOCTABIIMKOB, YbW  B3aWUMOOTHOIICHUS
JETePMUHUPOBAHbl  COOCTBEHHBIMU HWHTEpECaMM B  paMKax JIEUCTBYIOIIUX
CYOBCKTUBHBIX IIPaB U 00s13aHHOCTEH [14].

3HAYUTEIBHOE HArPOMOXKICHUE HOPM M3 Pa3HBIX OTpaCiEl MpaBa MPUBOJIUT K

TOMY, UTO CY6LCKTBI (1)I/IH3,HCOBBIX H 3KOHOMHYECCKHUX HpaBOOTHOH_ICHI/If/'I, ABJIIAFOITUECCA
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peaIbHBIMU ¥ TIOTEHIIMAIbHBIMHI YYaCTHUKAMHU MPOLIETypbl IOCTaBKU TOBApOB, padoT
U yCcIyr sl mMyOJMYHBIX HYXI, TEpSIOTCS B MacCMBE HOPM IpaBa, HE YCIEBAIOT
CIIEIUTh 3a IIOTOKOM HX H3MEHEHMS, COOTHOLICHHEM IOPUANYECKOM CHIIBI TaKUX
WU3MEHEHMI, HEBEPHO TPAKTYIOT HOPMBI IIPaBa U T.J. DTO, B CBOIO OYEPEb, TOPOXKIAAET
npobsieMbl B TPAaBONPUMEHUTEIBHOW NPakTUKe B cdepe TOoCyNapCTBEHHBIX U
MYHHULIMIATBHBIX 3aKyIOK, HapylIaeT paboTy KOHTPAKTHON CUCTEMBI KaK LEJIOCTHOTO
MEXaHN3Ma.

Ha nHam B3risi1, BbIXOJ BUIUTCS B IPOBEJICHUU MacIITA0HOM CHCTEMATHU3aluu
HOPMAaTHBHOTO MaTepHaa U MOATOTOBKE €IMHOTO KOJIU(PUIIMPOBAHHOIO MPAaBOBOIO
akTa «O KOHTPAKTHOU cucTemMe MyOIMYHbIX 3aKyIIOK». ENMHBIN KOAEKC KOHTPAKTHOM
CUCTEMBI JJOJKEH OJTUIIETBOPATH OOIIYIO0 CUCTEMY IIPABOBOTO PETYIMPOBAHUS, UCXOIS
U3 OOIIUX MPUHIIMIIOB KOHTPAKTHOM NESITENbHOCTH, COJIEpXKaTh OOIIUN M THUIIOBOM
yHU(UKATOP 3aKyNMOYHOW MpOLENypbl W JOKYMEHTAllUM, €IUHBIN IepedyeHb
paBOHAPYIICHUI B JTaHHOW 00JIaCTH U T.1I.

b. ClIIA

Kak mokaspiBaeT MpakTUKa, IPABOBOE PETYJHUPOBAHHE TOCYAAPCTBEHHBIX
3aKYIIOK UI'PAET OYEHb BAXKHYIO POJIb B CUCTEME I'OCYJAPCTBEHHBIX OTHOLICHUN, Kak
BHEITHEMOJIUTUYECKHUX, TaK U BHYTPH cTpaHsbl [35]. B 3T0# CBsA3M HEOOBIUAHO BaXKHO
IPOBECTH CPaBHEHHE HOPMATHUBHOW 0a3bl pPErIaMEeHTUPYIOIIEH 3aKyNOYHYIO
JeATeNIbHOCTh B Poccuu ¢ IipyrumMu cTpaHamu.

B nmepByro odepenb, Cieayer OTMETUTb, YTO 3aKOHOIATEIBLCTBO O
rOCy/IapCTBEHHBIX 3aKYIKaX B Pa3HbIX CTpaHaX MUpa pPa3BUBAIOCH C OCOOEHHOCTAMU
IPaBOBBIX CHUCTEM U Tpaauluil. B cumy 3toro HaGmogaroTCs 3aMETHBIE pa3inyus B
CTPYKTYpPE 3aKOHOJIaTEIbCTBA, & TAKXKE Pa3In4Msl B COOTHOIIEHUH 3aKOHOB (aKTOB) B
o0meM 00beMe HOPMAaTUBHBIX JOKYMEHTOB IO BOIIPOCY 3aKkynok. Becbma Oorarbiii
VUCTOPUYECKHUM OIBIT U JOCTATOYHO YCTOMYMBYI0 YKOHOMHKY MMEIOT TaKHE CTPAHBI
kak CIIA u I'epmanus, Ha KOTOpBIE U NpeiaraeM o0paTUTh BHUMAHHUE.

B CIIA oCHOBy HOPMAaTMBHO-TIPABOBOI'O PETYJHPOBAHMS TOCYAAPCTBEHHBIX
3aKyIOK B HacTosIiee Bpems coctaBisitoT [IpaBuia 3akynok nis penepaibHbIX HYX]T

(Federal Acquisition Regulations, FAR) u IlpaBuna 3akynok 1jsi Hyka1 0OOpOHBI —
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nononnenune (Defense Federal Acquisition Regulations - Supplement, DFARS), B
KOTOPBIX BEChbMa JIETATHLHO MTPOPAOOTaHbI MPUHITUIIBI U TIPOIIETYPhI TOCYIaPCTBEHHBIX
3aKynok. VIMEHHO »TUMH JIOKYMEHTaMU pErJIaMEHTUPYETCS BCS  CHUCTEMa
denepanbabix 3aKynok B CIIA. B mienoM 3akoHO1aTebHAs OCHOBA CHCTEMBI 3aKYIIOK
Uil rocymapcTBeHHbIX HyxkJ B CIHIA HocuT ABYXYpOBHEBBIM Xapakrep: -
obmedenepaibHOE 3aKOHOAATENBCTBO, PErJIAMEHTUPYIOIIEE OpraHu3aliio Ipouecca
rOCYJapCTBEHHBIX 3aKyINOK U yCTAHABIMBAIOUIEE IOPUINUECKNE HOPMBI, KaCarOIIHECs
KOHKPETHBIX BHJIOB 3aKyIOK, OTHECEHHBIX K KOMIIETEHIIMM COOTBETCTBYIOIIUX
OpraHOB MCIOJHUTEIBbHON BIAaCTU Ha (eaepaJbHOM YPOBHE; - CHEUUAJIbHOE
3aKOHOJATEIbCTBO, 00ECIIEUNBAIOIIIEE pPeau3alnio mpoueayp 1 GopM KOHTPAKTOB, a
TaKke OTpakarolee TpeOoBaHUs K WH(OPMAIMOHHOMY OOECIEYEHHIO IPOIIECCOB
3aKyINOK M aHanu3y ux pe3ynbTaToB [29]. HaumonanbHoe 3akoHogaTenbcTtBo CIIIA
TaKXKe perjiaMeHTUPYET JAeTeILHOCTh OPraHOB, OTBETCTBEHHBIX 32 (DOPMUPOBAHUE U
UCIOJIb30BaHUE UH(OPMAIIMOHHBIX PECYPCOB B 00JIaCTH IOCYIaPCTBEHHBIX 3aKyTIOK.

B. I'epmanusn

Hocraroyno cnenuduyHas OpraHu3alus TOCYJIapCTBEHHBIX 3aKYNOK M €€
HOPMaTUBHO-IIPABOBOE PETYJINPOBAHUE B [ 'epMaHuy, i€ KOHTPAKTHBIE OTHOIIEHUS HE
BBIJICJISIIOTCS. B OTJEIBbHOE 3aKOHOAATENbCTBO, @ SIBIISIIOTCS OJHUM U3 ACIEKTOB
AHTUMOHOIIOJIBHOTO ~ 3aKOHOAATENbCTBA,  LEIb  KOTOPOTO  MPEIyCMOTPETh
HEBO3MOXXHOCTh €r0 HAapyUIEHUW, KaK CO CTOPOHBI 3aKa3uMKa, TaK U CO CTOPOHBI
YYaCTHUKOB pa3MelleHusi 3aka3a. Jlns oka3aHus yciayr Ha JIaHHbIH MOMEHT
HallUOHAJIbHOE  3aKOHOAATENbCTBO,  PEIVIAMEHTUPYIOIIEE  TOCYJapCTBEHHbBIC
(myOnmuHbIC) 3aKyTIKH B [ 'epMaHuu, BKIIIOYaeT B ceOsl cieayromnue akTol: [lomoxenne
0 3aKJIIOYCHUH MyOIUYHBIX KOHTpakToB — Die Vergabeverordnung (VgV), 3akon o
MPOTUBOACHUCTBUM OrpaHU4eHUsIM KoHKypeHiuu — (GVB), [lonoxenue 06 okazaHuu
OTHEJIbHBIX BUJOB yciyT — Sektorenverordnung (SektVO), [Tonoxxenue o 3akiatoueHun
nyOJMYHBIX KOHTPAaKTOB B obnactu OOoponsl u 6e3onacHoctu (VSVgV). Ilomumo
3TOro, Hcmojb3yercs psa aupektuB EC, KOTOpble yCTaHaBIMBAIOT IOPOTOBBIE
3Ha4YeHUsl (DMHAHCOBBIX 3aTpaT, MPH KOTOPBIX PEIIAeTCs BOMPOC yUACTHUSl APYTUX

rocyaapctB wieHoB EC u BTO npu 3axitoyeHuu U peanu3anuu rocy1apcTBEHHbIX
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(myOnmuHbIX)  JO0TOBOpOB  [26]. HMHBIMM  cjoBamMH, HOPMAaTHUBHO-TIPABOBOE
pEryIupoBaHUE TOCYAApCTBEHHBIX (MyOJWYHBIX) KOHTPAKTOB B ['epMaHuUU HMEET
JOCTaTOYHO IIUPOKHE, HO YETKO  BBIPAXKEHHbIC TPAHUIBI W CKJIAJbIBACTCS U3
HAllMOHAJIBHOIO 3aKOHO/IaTeNIbCTBA, CHEHUATU3UPOBAHHBIX UHCTPYKUHUMA
HEroCy/IapCTBEHHOTO XapaKTepa, HO TEM HE MEHee MPU3HABaeMbIX rOCyJAapCTBOM B
KauecTBE 00s3aTelIbHBIX, a TaKKe HWMIUIEMEHTUPOBAHHBIX B HAI[MOHAIBHOE
3aKOHOAATENBCTBO MPAaBOBbIX akTOB EC. DTO BeCbMa cX0ke ¢ HOPMAaTUBHO-TIPABOBBIM
pPETYJIMPOBAHUEM TOCYJIAPCTBEHHBIX 3aKyINOK B PD, KOTOpoe B 3HAYUTENBHOU MEpe
CKOHILICHTPHUPOBAJIO TIOJIOKEHUSI O KOHTPAKTHON CHUCTEME B CHEIMaTU3UPOBAHHBIX
npaBoBbIX akTax. OpHako, Hampumep, «llonoxxkeHue O 3aKIOUYeHUU MTyOJIUYHBIX
KOHTPAKTOB» SIBJISIETCS IO CBOEH CYTHU JIMIIb MyTEBOAUTEIEM MEXIYy HWHBIMU
HOPMAaTHUBHBIMHM aKTaMU, PETYJIUPYIOIIMMH OTHOIIEHUSI B cepe ToCcyaapCTBEHHBIX
(myOnuHbIX) KOHTpPaKTOB. B oTnnuune ot 3akoHa Ne 44-D3, KOTOPBI COAEPKUT B cede
HE TOJIbKO IMOJIOXKEHHUSI 00 MHBIX HOPMATUBHO-TIPABOBBIX aKTax, MPUMEHHUMBIX MpPU
OCYUIECTBICHUH  TOCYAApCTBEHHBIX  (MyOJIMYHBIX)  KOHTPAKTOB, a  TaKxke
OCHOBOMOJIAralIINe MPUHLMIBL, OTAEIbHBIE MPOLECCYAIbHBIE  MEXaHU3MBI,
IIPUMEHHUMBIX TIPU OINPEAEICHUU MOCTABIIMKA U T.N. Tak, Hampumep, NPUHIUIIBI
OCYIIECTBJICHUS TOCYIapCTBEHHBIX (TTyOIUYHBIX) 3aKyTOK 3aKperieHsl B § 97 GWB —
3akoHa O 3alIUTE€ KOHKYPEHIMH, B TO BpeMs Kak B P® NpUHIUIIBI HAUIM CBOE
orpaxxenue B ['nmaBe 1 3akona Ne 44-@3.

O06001m1as1 CKa3aHHOE BBIIIE, OTMETUM, YTO, POCCHICKAss KOHTPAKTHAsI CHCTEMa
nyOJMYHBIX 3aKYIMOK B HACTOSIIEE BpPEMS — OTO KOMIUIEKCHBIA MEXKOTPACICBOM
MIPABOBOM MHCTUTYT, 00ECIIEYEeHHBIN MPaBOBLIM perynupoBanueM [ K PD, 3akonom Ne
44-D3, BK PD, KoAIl P® u 3HAYUTENHHBIM YUCIOM IOJ3aKOHHBIX HOPMATHUBHBIX
npaBoBbIX akTOB. COBEPIIEHCTBOBAHUE JICHCTBYIOIIETO 3aKOHOAATENbCTBA B cepe
OCYILIECTBJICHUS MyOJIMYHBIX 3aKYTIOK OTKPBIBAET HOBBIE MEPCIIEKTUBBI JJIs1 IIIUPOKOTO
CIIEKTpa KOMIIAHUM MaJIOr0 U CPEIHETO OM3HECa, OPUCHTUPYET HAMPABICHUE BEKTOPA
MMITIOPTO3aMEIICHUS, ONPE/IEII€T BBITOIHBIC MPUOPUTETHI Pa3BUTHS U TIpedepeHIINU
POCCUHCKUX TMpeANpUHUMATEIeH MO OTHOUIEHHWIO K 3apyOeKHbIM MOCTaBIIUKAM

TOBApOB, PadOT, YCIYT JJ1s1 00eCIeYeHHs TOCYJapCTBEHHBIX U MYHULIUITAIbHBIX HYXK/I.
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OTaesbHbIEe 4YepTbl MeEXaHW3MA PeryJHPOBAHHUS TOCYAaPCTBEHHBIX
3aKkynok B Poccuu u 3a pydexkom

NHCTUTYT TOCYIApCTBEHHBIX 3aKYIIOK SBJISETCS BAXKHOM COCTAaBISIOLIECH
COBPEMEHHON POCCHICKON 3KOHOMHUKH. TaKoe IMOJI0KEHHUE CIOKUIOCH B CHILY TOIO,
YTO OTPOMHBIE IO CBOMM OOBbEMaM 3aKa3bl IMOCTYMAIOT Ha PBIHOK HMEHHO OT
TOCYJaPCTBEHHBIX OPTraHOB W MYHUIMTIAIBHBIX OOpazoBanmii. [loMuMo 3akymku
TOBApPOB U YCIYT, TOCYAAPCTBO, SBJISISICh KPYITHEHIITUM 3aKa3UUKOM, BHICTYIIA€T OJHUM
U3 BaXKHEWIMX WHBECTOPOB, 3aKymnas MPOAYKTHI W YCIYrd sl HYXI cdep
oOpa3oBaHUs, MEAUIUHBI, APMUU U T.J.

[To maenuto T.I'. [llemykoBoi, B HACTOSIIIIMI BPEMS TOCYAaPCTBEHHBIE 3AKYIIKU
- 9TO OJWH U3 HambOoJiee aJIeKBaTHBIX, COOTBETCTBYIOIIMX BPEMEHU WHCTPYMEHTOB
npeodpazoBaHusi 3KOHOMUKH [34]. C 3TUM MOXXHO COTJIACUTBHCS, BEllb C MOMOIIBIO
roCyJ1apCTBEHHBIX 3aKYTIOK, rocyJ1IapcTBO OACP>)KUBAET POCCUNCKUI
(HaIIMOHAJIbHBIN) OW3HEC, B TOM YKCIIe Majloe MPeANpPUHUMATEIHCTBO, B CUIIY TOTO,
YTO TMOCJEAHEMY H3-32 HEAOOPOCOBECTHOW KOHKYPEHIMHW U aJMUHUCTPATHUBHBIX
IIPENOH CJI0KHO «BCTaTh HA HOTW» M pa3BUBAThCA. MHCTUTYT TOCYIapCTBEHHBIX
3aKyMOK OKa3bIBa€T CTHUMYJIMPYIOIIEE BIUSHUE, YTO IMOJIOKHUTEIBHBIM 00pa3om
CKa3bIBae€TCs HA IKOHOMUYECKOU CTaOMILHOCTH Majoro Ou3Heca.

B coBpeMeHHBIX yCIOBHSX TMpoOJeMa COBEPIICHCTBOBAHUS CHUCTEMBI
roCyJJapCTBEHHBIX M MYHHUIIMIIATbHBIX 3aKYIIOK, HOCSIIasi MHOTOACTIEKTHBIN XapakTep,
npuoOpeTaeT  Bce  Oonpimyro  aktyanbHocTh. Jlms  Poccum  mpobGiema
COBEPIICHCTBOBAHUSI CHUCTEMbl T'OCYJIAPCTBEHHBIX W MYHHUIHMOAIBHBIX 3aKyIOK
OTIPEJIEIISIETCS TeM, UYTO JIOJISI TOCYJApPCTBEHHOW COOCTBEHHOCTH B HAIMOHAIBHOU
XO34MCTBEHHOW cucTteme ceroinsi npesbimaer 60%, U B JUHAMUKE 3TOT MPOIEHT
npoaomxaer pactu. C OJHOW CTOPOHBI, HA HAIMOHAJIHLHOM YPOBHE HEOOXOAUMO
penaTh TPaaUuIMOHHYIO MPOOJIeMY MOBBIIICHUS YPOBHSI OTKPBITOCTH U MPO3PAYHOCTH
CUCTEMBbI TOCYJJAPCTBEHHBIX U MYHUIIMIAIBHBIX 3aKYTOK, YTO MPU3BAHO 0OECIIEUUTh
JOCTHKEHUE MaKCUMalIbHOU A(h(PEKTUBHOCTH YKa3aHHBIX 3aKyMOK MO COOTHOIICHUIO
ux 1eHbl U KadectBa. C JApyrol CTOPOHBI, MEPMAHEHTHBIC CAHKIMU 3arajaa B

oTHouIeHUU Poccuu mpuBoAsT K HeoOXoauMocTu noucka Poccuiickoit denepanneit
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HOBBIX IyTell oOecreyeHusi KOHKYPEHTOCHOCOOHOCTH, B TOM YHUCIE MpH
OCYIIECTBICHUU TOCYIAapCTBEHHBIX W MYHHUIMNAIBHBIX 3aKyMOK B paMKax
EBpaswuiickoro skonommueckoro coroza (EADC) [28].

[TocMOoTpuM Ha OTAENIBbHBIE CTOPOHBI 3apyO€KHOIO OIbITa OpraHu3aluu
rocyJapcTBeHHbIX 3aKynok B Poccun, CIIA n ®PI'.

A. Poccus

B mepByro ouepenb, pacCMOTPUM MEXAHHM3M TIOCYJIapCTBEHHBIX 3aKyNOK B
Poccuu, sBastomuicsa oJHUM U3 OCHOBOIIOJIATalOIIUX HHCTPYMEHTOB PETYJIMPOBAHUS
HSKOHOMHUKH, KOTOPHIM HMMEET BECOMOE BJIUSHHUE Ha €€ CTPYKTYypy U JAUHAMUKY H
OIpeJIeNISIeT COIUATLHO-DKOHOMHYECKOE pa3BUTHE CTpaHbl [19].

[Tops a0k mpoBeIeHNS 3aKyTIOYHOM AeATeNbHOCTH B Poccuu B pamkax 3akoHa Ne
44-03 oTnuyaeTcs TEM, YTO B JAHHOM 3aKOHE PEryJIMPYeTCsl KaKIbIM IIar 3aKyIKH.
He pomyckaercs Hamuuue Kakux-JIMOO TpoOEIOB WJIM HEIOMOJIBOK. 3a Jr00oe
HapyllIeHUe TopsIKa MPOBEACHUS MPOLEAYPHI CIEAYET OTMEHA 3aKyIKU U HAJIO)KEHUE
mTpaHBIX CcaHKUUMKA Ha 3akazudka. [31] VYcimoBHO, Tpoliecc MPOBEACHHUS
roCyJapCTBEHHBIX 3aKynoK B Poccuum MOXKHO pa3fenuTh Ha CIEAYIOUIUE JTallbl:
IUIAaHUPOBAHUE, pa3MEIEHUE TOCYAapCTBEHHOIO 3aKa3a (OCYIIECTBICHUE 3aKyTOK),
3aKJII0YCHUE KOHTPAKTa, UCIIOJHEHUE U MTPEI0CTaBICHHE OTYETHOCTH [23].

PaccMoTpuM yka3zaHHbIE 3Tambl HECKOJIBKO MOIPOOHEH.

1. Ilpornecc mranupoBanust B pamkax 3akona Ne 44-d3 nHaunnaercs co coopa
notpedHocTeil. Ha craguu cOopa morpedbHOCTEl cobupaercs nHdopmalus o 3asBKax
Ha 3aKyIKy TOBAapOB, padOT WJIU YCIyT, KOTOPhIE BKIIOYAIOT B ce0s1 HHMOPMAITHIO O
HAUMEHOBAaHWHU, XapaKTEPUCTHKAX, MECTa TOCTAaBKH, KOJIMYECTBA, IEHBI W T.JH.
Crnenyromeil craaveil TUIAHUPOBAHUSA, SIBISIETCS MOATNOTOBKAa M MyOJMKalWs IUIaHA
rpaduka 3akynok. [lnan rpaduk 3akynok dopmupyercs Ha TpU roja ¥ BKIIOYAET B
ce0sl MO3ULIUH, KOTOPBIE B CBOIO OYEPEb, COJIEPKAT BCIO HEOOXOIUMYIO MH(POPMALIHIO
0 3aKyIKe.

2. BTOpBIM YCIIOBHBIM ATalioM MPOBEACHHS 3aKyIOYHOH MPOIIEAYPHI B paMKax
3akoHna Ne 44-D3, gpnsieTcs sTan pa3MeNieHUs: 3aKka3oB (OCYIIECTBICHUS 3aKYIOK).

Pa3menienue rocyaapCTBCHHOI'0 3aKa3a — 3TO IMPOUCCC IMPOBCACHHUA KOHKYPCHOI'O
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oTOOpa cpeau MPETEHACHTOB, TJIABHOW IEJIbI0 KOTOPOTO sIBJseTCS YPGEKTUBHOE U B
MOJIOKEHHBIM CPOK 3aKIIOYEHHUE JTOTOBOpa Mo noctaBke npoaykuuu [31]. BaxubiM
ATANoOM pa3MeIIeHUs SIBISIETCS] BEIOOP crioco0a omnpeiesieHus mocraBiyka. B 3akone
0 3aKyIKax pa3MeIIeHUE rOCy1apCTBEHHOIO 3aKa3a PEaTN3yeTCsl IyTEM:

— MPOBEJICHUS] TOProB B BHUJE KOHKypca WM ayKIHOHA (B TOM YHCIE B
AIIEKTPOHHOM BHJIE);

— 0e3 MpoBeAEHUS TOProOB ITyTEM 3apoca KOTUPOBOK U MPEIOKEHUH, a TAaKKe
3aKyIKa y €IMHCTBEHHOTO MOCTaBIIUKA.

[locne mnyOnukauuu TUIaH-rpaduka HeoOxonaumo pasmectutb B EUC
3aKyIOYHYIO JOKyMeHTanuio. Ha ocHoBe 3akynouHoil nokymeHtanuu B EHNC
CO3/aeTCs U3BEILEHNE, KOTOPOE COAEPKUT UH(DOPMAIIIIO 00 OpraHU3aluy 3aKa3yuKa,
KpaTKO€ ONHCAHHME YCIOBUW KOHTpakTa, onucaHue oobekTa 3akynku, K3, crnocod
OTIpEeJIeIeHUs] MOCTaBIIMKA, CPOKU MOJA4YM 3asBOK YYACTHHKOB, a TaKXKe pa3Mep
oOecrieueHus 3asiBKA U UCTIOJIHEHHS] KOHTPAKTA.

BaxHbIM MOMEHTOM SIBJISIETCS TO, UTO B paMkax 3akoHa Ne 44-D3 Bce 3aKynKu
nyonmupyroTcsi Ha  OTOOpaHHBIX ~ MMHAIKOHOMPA3BUTHS  AJIEKTPOHHO-TOPTOBBIX
wiom@aakax. OObIYHO, 3aKylKa Ha AJIEKTPOHHO-TOPTOBBIX IUIOMIAJIKAX MPOXOJUT
CTaJNM TOJAa4YM 3asgBOK, pabOThl KOMHUCCHUM U IyOJMKAIMu MpoTokona. Ha cramuu
M0/Ia4M 3asBOK MOCTABIIMKHA B paMKaX paHee OMyOJIMKOBAHHOTO M3BEIIEHUS MOAAI0T
3asBKM YYaCTHUKOB B JIByX YacTAX, KOTOpPbIE HE BUJIUT, KaK caM 3aKa34yuK, TaK U
npyrue noctaBiuku. [TepBast yacTh 3asiBKM JOJKHA COAEPKATH COTJIACHE MTOCTABIIINKA
Ha TIOCTaBKYy TOBapa, BBIMOJHEHHWE pPaOOT WM OKAa3aHWE YCIYr Ha YCIOBHSX,
YKa3aHHbBIX B KOHKYPCHOM JIOKyMEeHTaluu. Bropast yacTh 3asBKU JOJKHA BKIIIOYATh B
ceOst: BCIO MH(OPMALIMIO O TIOCTABIINKE; KOMUHU JOKYMEHTOB, COOTBETCTBUS TOBApa,
paboThl WM YCIyru TpeOoBaHMSAM 3akoHonarenbcTBa Poccuiickoit denepainuuy;
JOKYMEHTBl O COOTBETCTBUM IOCTaBIMKA HAa y4acTHE B 3aKyNKe; JOKYMEHTHI O
MOATBEP)KIACHNN KBanupukaruu ydactHuka [23]. Ha pganHOW cragmm paboOThI
KOMHCCHUSI pacCMaTpUBaeT UX Ha COOTBETCTBUE TPEOOBAHUSM U BBIHOCUT OIICHKY.
3asBKM Y4YaCTHUKOB, HE COOTBETCTBYIOIIME TPEOOBAHUAM JOKYMEHTAIlUU, HE

y4acTBYIOT B oueHke. Ha naHHOM ke cTaguuM oOmnpeneisercss No0eaUTENb.
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[TobenureneM MpU3HAETCS yYYaCTHHUK, KOTOPHI COOTBETCTBYET BCEM TPEOOBAHUSIM
3aKyMOYHOM  JIOKYMEHTAllMh, a TakKe [MPEJIOKHUBIIMNA caMO€  BBITOJIHOE
MpEIOKEHUE.

3. 3akiIr0YeHue rocy/1apCTBEHHOI0 KOHTpakTa. Ha qaHHOM cTainy NpOUCXOAUT
dbopMHUpOBaHUE YCIOBHHA JIOMyCKa K YYaCTHIO B Pa3MEIICHUM 3aKa3a U KPUTEPUEB
OIICHKH 3assBOK. KOHTpAKT 3aKir0o4aeTcs ¢ modeauTesneM Ha YCIOBUIX, KOTOPBIE ObLIN
OMHCaHbI B OMYOJMKOBAaHHOM M3BEIICHUU. Takke, B KOHTPAKT BKJIIOYAIOTCS YCIOBUS
00 OTBETCTBEHHOCTH 3a HEUCIIOJHECHHE WM HEHaJJIexallee HCIOJHEHUE Kak Co
CTOPOHBI 3aKa3uMKa, TaK U CO CTOPOHBI TocTaBmiuka. [Ipu oTkaze moOemutens
3aKJII0YaTh JIOTOBOp, OpraHu3alus OKaXKEeTCs B peecTpe HeJ00pOCOBECTHBIX
MOCTABIIIMKOB CPOKOM Ha J[Ba I'ojia, a TAKXKe MOTepsieT obecrieyeHne KOHTPaKTa.

4. VicnonHeHue KOHTpAKTa IMOJpa3syMeBaeT IOJI CO0ON KOMIUIEKC Mep,
peanu3yeMbIX MOCe 3aKJIF0YeHUsT KOHTPAKTa, HaMPaBICHHBIX HA JOCTUXEHUE Iee
OCYUIECTBJIEHUS 3aKYINKH IyTEM B3aUMOJEHCTBUSA 3aKa3uuMKa ¢ MocTaBInukoMm. Ha
JAHHOM JTare, 3aKa3yuK OCYIIECTBIAECT MPUEMKY W OIUIATy IO YyKa3aHHOMY B
KOHTPaKTe TOBApPY, BHITIOJIHEHHON paboTe WM OKa3aHHOM yCIiIyTe.

5. Bce 3aka3umku, pabotaromme B pamkax 3akoHa Ne 44-D3 006s3aHbI
nyommkoBath B EMC cnemyromue oT4ersl: otdeT 00 00beMe 3aKyIOK y CYyOBEKTOB
Majoro NpeANpUHUMATENbCTBA, COLHAIBHO OPHUEHTUPOBAHHBIX HEKOMMEPYECKHUX
opraHu3zaiuii; “HpopManu 00 UCMOJHEHUH KOHTpakTa (pe3yibTaTax OTACIBHOTO
JTara WCIOJIHEHUsS KOHTPAKTa); OTYET MO MOHHUTOPUHIY peaii3aldd KPYIHBIX
MIPOEKTOB C TOCYIapCTBEHHbIM ydactuem [23]. Cpenu ykKa3aHHBIX BHUJIOB OTYETOB
PETYISPHBIM, TO €CTh MTyOJIMKYEMBIM pa3 B TOJ SABJISETCSA O0T4eT 0 3akymnkax y CMII u
COHO. OcraBinecst OT4ETHI JOJKHBI TyOJIMKOBATHCS B pAMKaX KaxKJ10M MPOLIeAyPHI.

BaxHo Takxke orMeruth, 4To B Poccum, HaumHas ¢ 2019 r. koHTpakTHas
cUCTeMa TMOJTHOCTBIO MepeBe/ieHa B nH(popMaironHoe nosie B pamkax EVC, kotopas
npeaHa3zHavyeHa /it o0ecrnedeHns CBOOOJHOroO U 0€3BO3ME3THOTO TOCTYyNa K MOJHOM
U JocToBepHOM uH(MOpManuu B cepe 3aKynoK, HCHOIb3YeTCs sl MPOBEICHUS

3aKyMOYHBIX MpPOUEAYyp, a Takke s (popmupoBaHus, 0OpabOTKM U XpaHEHUs
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uHdopMaru. 3aKymo4yHbIE OINEpalid W KOHTAKThl 3aKa3YMKOB M YYaCTHUKOB
OCYIIECTBIIAIOTCS Yepe3 JICKTPOHHBIC TUTOIIAAKH [27].

Takum 00pa3oM, OCYLIECTBIEHUE IOCYIAPCTBEHHBIX 3aKyNoK B Poccun nmeer
YETKYI0 3aKOHOJATEIbHO 3aKpPEIUIEHHYI0 NPOLEAYpPY, COCTOSLIYI0 M3 JTaroB
IJIAHUPOBAHUSI, Pa3MENICHUs, 3aKIIOUYEHUS, UCIIOJHEHUSI, IPUEMKHU PE3yJIbTaTOB U
KOHTpouis. JlaHHasi MOCIEen0BaTENbHOCTD SABISAETCA 00s3aTENbHOM MPHU MPOBEACHUU
TOProB, TaK KaK KaXaas CTaaus MpPU3HAHA MOBBIIMIATH MPO3PAYHOCTh MPOBEICHMUS
3aKynoK M 3(P(EeKTUBHOCTh pacxofoBaHUs OOKETHBIX cpeacTtB. CoOioneHue
MOCJIEIOBATEIbHOCTH OCYILECTBIEHUS TOCYAApPCTBEHHOTO 3aKa3a M YCTAHOBJIEHHBIX
3aKOHOM TpeOOBaHMI IMO3BOJSET COXPAaHUTh (PUHAHCOBBIE PECYPCHI 3aKA3UUKOB U
3¢ (HEKTUBHO pEryIMpoBaTh KOHTPAKTHYIO CUCTEMY I'OCYIapCTBEHHBIX 3aKYIIOK.

b. CIIIA

PaccMoTpeB MexaHH3M TOCyJapCTBEHHBIX 3aKynok B Poccuu, mepeigem k
PACCMOTPEHHIO MUPOBBIX OCOOEHHOCTEHN U TEHJEHIUNA Pa3BUTHS CUCTEM 3aKYIOK IS
rocyaapcTBeHHbIX Hyx . [IpeacrasisieTcs, 4To HauOONBIINUNA OMBIT TOCYIAPCTBEHHBIX
3akynok HakoruieH B CoeauHeHHbIX [llTatax Amepuku, rjie MHOTO ACCSATUIICTHIM
CKJIaJIbIBAJIaCh CHCTEMa TOCYJApCTBEHHBIX KOHTPAKTOB WM HA JIaHHBI MOMEHT OHa
ycnenHo u 3pPexTuBHO perynupyercs defepalbHbIMU MTpaBUIaMu TUIAaHUPOBAHMUS,
pasMeIleHHs U UCTIOITHEHUS TOCYIapCTBEHHOTO 3aKa3a [24].

B umenom cucremMa 3akynok i rocygapcTBeHHbIX Hyxka B CLIA
XapaKTepU3yeTcsl CIEeNYIOIIMMHA OCOOEHHOCTIMU:

- BO-NIEPBBIX, CHCTEMa 3aKYNOK Ha HaluoHanbHble HYxAbl B CIIA Hocur
JICLICHTPAIIM30BaHHbBIN XapakTep; - BO-BTOPBIX, CUCTEMA 3aKyIOK, IPOU3BOJIUMBIX B
CIIIA HemocpeacTBEHHO Ha TOCYJaPCTBEHHBIE HYX/IbI, CX0%Xa C COBETCKOM CUCTEMOM
MaTepHalbHO-TEXHUYECKOro cHaOxkeHuss — IToccnaba CCCP; - B-TPETHUX,
OCYULIECTBJIEHUE 3aKyINOK B MHTEpecax oOecrneueHus HykJ (enepaibHbIX OpPraHoB
Biactu B CIIIA Bo3710kKe€HO Ha €IUHBINA OpraH - YmpaBieHne oommx ycayr — GSA
(General  Services  Administration); - B-YCTBEPTHIX,  MPOBEICHUE
CHEIUATN3UPOBAHHBIX 3aKYyIMOK I TOCYJApCTBEHHBIX HYXJ OCYILIECTBIsETCA

OTHACIbHBIMU BegoMcTBamu:  MuHnucrepctBoMm 000poHbl CIIIA (Department of
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Defense - DoD); AreHTCTBOM I10 UCCIICIOBAaHUIO U PA3BUTHIO B 00JIACTH YHEPTCTHKH
(The United States Energy Research and Development Administration - ERDA);
HaunoHanbHbIM yIpPaBICHHEM MO a’3pOHABTHUKE U HCCIEIOBAHUI0 KOCMHYECKOIO
npoctpancta (National Aeronautics and Space Administration - NASA) u np. HyxHo
3aMETHTh, YTO CHUCTeMa rocymapcTBeHHbIX 3akynok CIIIA oxBareiBaeT B 0OmIen
CJI0)KHOCTH OKOJIO 100 benepanbHbIX BEOMCTB, MIPEICTABISAIOIINX
rOCYyAapCTBEHHBIN, XO3MCTBEHHBIN U HAYYHO-TEXHUYECKUN KOMIUIEKCHI; - B-TISITHIX,
B CIIA cnoxunach cBoeoOpa3Hasi HOPMATUBHO-METOAUYECKAsA CTPYKTypa CUCTEMBI
3aKyTOK JIJIsl TOCYIapCTBEHHBIX HY XK.

Brilie oTMmewanoch, 4TO HalMOHajdbHOE 3akoHodareabcTBO CIIIA Takke
periaMeHTUpPYEeT JESTeIbHOCTh OpPraHOB, OTBETCTBEHHBIX 3a (HOPMUPOBAHUE U
WCIIOJIb30BaHNE WH(POPMAIIMOHHBIX PECYPCOB B 00JIACTH TOCYAAPCTBEHHBIX 3aKYTIOK.
lentp nanHbpix 10 (denepanbHbiM 3akynkam CIHIA nepuoauueckd HU3AaeT
PYKOBOJICTBO MO MPEJCTaBICHUI0O WH(GOPMALMK, KOTOPBIA BKIIOYAECT CIEAYIOIINE
OCHOBHBIE pa3/Ebl: - TIOJNIHBIA IIEPEYEHb OTUUTHIBAIOIIMXCSA, a TAaKKE HE
OTUYUTHIBAIOIIMUXCS TIO TOCYJApPCTBEHHBIM 3aKylKaM BEJIOMCTB; - HEOOXOIUMBIE
WHCTPYKIUU JJIs y3JI0B cOOpa JAaHHBIX MO TOCYJApPCTBEHHBIM 3aKyNKaM B Ka)JIOM
BEJIOMCTBE; - PAa3bACHEHUS O TOM, KaKW€ JIaHHbIE M C KaKOW MNEPUOJMYHOCTHIO
TpeOyeTcs MPEICTABIATh 10 TOCYIapCTBEHHBIM 3aKyIikaMm [29].

[lenTpanbHas wuHbOpManMoHHas cucteMa ¢eaepanbubix 3akynok CIIA
SBIISICTCSI  OCHOBHBIM  HCTOYHHUKOM  KOHCOJUIAMPOBAHHOW  HWHPOpPMAIMH O
rOCY/IapCTBEHHBIX 3aKyNKax. JDTH JaHHbIC [[eHTpanbHOM HHPOPMAITMOHHON CHCTEMBI
UCIIOJIB3YIOTCSA B KAUECTBE OCHOBBI JIJIs1 MOJATOTOBKHA NEPUOJANYECKUX U CHIEIUATBHBIX
OTUETOB: Tpe3uAeHTY cTpanbl, koHrpeccy CIIIA, OmwmKEeTHOMY YIIPaBICHUIO
Coenunennsix IlltaroB, denepaibHbIM BEJOMCTBAM, KOMMEPUYECKUM CTPYKTypam U
HEKOMMEPYECKUM OOIIECTBCHHBIM OpTraHu3anusm [27].

[enTpanbHas nHpopMaMOHHas cucteMa (penepanbHbix 3akynok CIIA, B 6aze
JTAHHBIX KOTOPOM €CTh CBEJICHUS O TOCYIAPCTBEHHBIX 3aKynkax ¢ 1979 r.:

- TOTOBUT M CKCTOAHO BBIITYCKACT OTYCTHI O TOCYAAPCTBCHHBIX 3aKYIIKaAX;
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- COCTaBISIET OTYETHl HAa OCHOBE WHJWBHIYAJIbHBIX 3alpOCOB JIFOOBIX
notpeduTeneil (Ha MIaTHOW OCHOBE);

- OKa3bIBaeT KJIIMEHTaM IMOMOILIb B pa3paboTke TpeOyeMoil CTPYKTYphl OT4ETa
(Ha TIaTHOM OCHOBE).

BaxkHyto posib B OCYILIECTBIEHUU rOCyAapcTBEHHbIX 3akynok B CIHIA wurpaet
CUCTEMa »JJIEKTPOHHBIX TOProB, IpHU3BaHHAs: - ABTOMATU3HPOBAaTh PYTUHHBIE
IpOLEIYypbl  B3aMMOJEHCTBUS OPraHoB, OCYIIECTBISIIOUIMX T'OCYAapCTBEHHbIE
3aKyNKH, C MOTEHUHUAIbHBIMU HOJAPSAYMKAMHU; - CYHUIECTBEHHO CHHU3UTbH 3aTpaThl
pPECYpPCOB Ha BBINOJHEHUE MPOLEAYP TOCYAapCTBEHHBIX 3aKYNOK; - MHOTOKPAaTHO
COKPAaTUTh CPOKH MPOBEACHHS OIlEpauuid MO OCYIIECTBICHUIO TOCYJIapCTBEHHBIX
3aKyTOK.

B To ke Bpems 3JEKTpOHHBIE TOPTrd IMPHU OCYILIECTBIEHUU TOCYAAPCTBEHHBIX
3akynok B CIIA wucnonb3yloTcsi B OCHOBHOM JUJIsi 3aKyHOK MO YHPOIICHHBIM
nporeaypaM JUisl KOHTPAKTOB C OrpaHudeHHOi crommocThio (o $100000), uro
OOyCJIOBJIEGHO OYE€Hb IKECTKOM perjamMeHTaluedl mpoueayp OCYIIECTBICHUS
denepanbHbIX 3aKYNMOK. OJTHUM pErVIaMeHTaM OCYIIECTBJICHUS TOCYJapCTBEHHBIX
3aKyIIOK IIOJIHOCTBIO YJIOBJIETBOPSAET BAPUAHT HUX TMPOBEICHHUS C IOMOIIBIO
JIOKyMEHTOB Ha OyMa)XHbIX HOCHUTENAX. B TO ke BpeMs yKa3aHHBIE perjlaMeHThI
CO3/ar0T ONPEJEICHHBIE CII0KHOCTH MPU OCYLIECTBIEHUH TOCYAAPCTBEHHBIX 3aKyIIOK
IIOCPEJICTBOM AJIEKTPOHHBIX TOPTOB.

BaxxubimMu ycnoBusMu 3()PEKTUBHOTO MPUMEHEHHUS SJICKTPOHHBIX TOPTOB MPH
OCYUIECTBJIEHUH FOCYAAPCTBEHHBIX 3aKYTOK SIBISIOTCS: - pPa3BUTOE 3aKOHOJATENBCTBO
B cepe peryaupoBaHHs MCIONb30BaHUA VIHTEpHET-TEXHOJIOTHI, CPEACTB CBSI3U U
3amUThl  MHGOpMAIUMM, OTBEYAIOIIEee MPUHLHUIAM  YIPAaBICHUS  CHUCTEMOMU
rOCYJapCTBEHHBIX 3aKyIOK; - pa3paboTka W BHeIpeHue O0a30BBIX CTaHJapTOB
0e30MacHOCTH JJII KOMITBIOTEPHBIX CETEH, OOCIyKMBAIOUIUX TOCYJapCTBEHHBIE
3aKYTIKH.

3HAYUTEIBHBIM U MIPUHIUIHATIBHBIM OTJIUYUEM JIBYX CUCTEM SIBIIIETCS TO, UTO
B CIIIA cucrema rocy1apCTBEHHBIX 3aKyNOK ABIISIETCSA LIEHTPAIN30BaHHOW, B Poccun

— JelueHTpain3oBaHHOM. B o00eux cucremax, 0€3yclOBHO, €CTb CBOM MHUHYCHI U
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TUTFOCHI, HO, KaK MOKA3bIBAET MPAKTHKA, [ICHTPATN30BaHHAS CUCTEMA SBIISIETCS OoJiee
CTaOMILHOM M HaJACKHOM, XOTS MEHEE ONepaTUBHOMN U Oosiee OFOPOKPATU3UPOBAHHOM.
Cuuraercsi, 4TO OJHUM W3 TJIABHBIX MPEUMYILIECTB LIEHTPAIN30BAHHOW CHUCTEMBI
SIBJISIETCSI HU3KUW YPOBEHb KOPPYIIUHU. ITO CBSI3aHO C TEM, UTO OCHOBHOMW MpOIECC
3aKyMOK TMPOU3BOJUTCS KPYIMHBIMH IICHTPAMH, KOTOPHIE BBITIONHSIIOT (PYHKITHIO
rOCYyJapCTBEHHBIX 3aKYIOK 3a Apyrux [16]. B kauecTse emre 0JHOr0 BaKHOTO OTIHYHS
clenyeT Ha3BaTb TO, YTO B CHCTEME TOCyHapcTBEHHbIX 3akynok CIIA
FOCyJAapCTBEHHBIM 3aKa3YMK HE HILNET MHUMOM 3KOHOMHH, CBSI3aHHOW C IEHOMU
KOHTPaKTa, HAPOTHUB, OH 3aKJIF0YAET KOHTPAKTHI C LEIbI0 MTOTYYEHUS MUHUMAJIbHBIX
U3JIEPKEK U C MUHUMAJIBHBIM YIIIEpOOM KOHOMUKE B 1iejioM. B Hamel xe cucreme
IIEHA SBJISIETCS MPUOPUTETHBIM TMOKa3aTelIeM, HECMOTPsSI Ha BO3MOXKHBIA yIIiepO B
NIEPCIICKTUBE M3-3a TAKUX KOHTPAKTOB [25].

B. I'epmanusn

Koneuno, ectp mnpumepbl 3(PGEKTUBHON JEUEHTPAIU30BAHHOW CHUCTEMBbI
rOCyJJapCTBEHHBIX 3aKYIIOK, HampuMep B ['epMaHuM, XOTs, TaM yPOBEHb Pa3BUTHUS
CUCTEMBI TOCYJaPCTBEHHBIX 3aKyNOK M SKOHOMHUKH B LI€JIOM TOpasao Bbile. Bee ke,
HapsAy C CUCTeMOM rocynapcTBeHHbIX 3aKkynok CIIA naBaiite oOpatm BHUMaHUE HA
OMBIT OPraHU3AIMU TOCYJAPCTBEHHBIX 3aKyIOK B ['epmaHuu.

@OPI" kak unen EC BegeT 3aKkyno4Hyo A€ TENbHOCT B IOJTHOM COOTBETCTBHH C
MOJIOKEHUSIMA  3aKOHOJIATENbCTBA EBpPOCOr03a, Kacaromerocs TIoCyaapCTBEHHBIX
3aKymoK. AjamnTtanus HalMOHAJIBHOTO 3aKkoHojaarenbcTBa [epmanmu B cdepe
pa3MeIIeHus TOCyIapCTBEHHBIX 3aKa30B K TpeOoBaHUsM EBpocorosza mpoucxoauia
JIOCTAaTOYHO NpocTo, nockoinbKy PPl Bcerma opueHTHpoBasaCh B OpraHU3alldd
TOCYJJaPCTBEHHBIX 3aKYyMOK Ha OCHOBHBIC TPWHIIUIBI, OMpPEnestomue QyHKIUA |
3aJ1a4¥ rOCy1apCTBa MPH yIIPABICHUU CUCTEMOM rOCY 1apCTBEHHBIX 3aKYTIOK, BKITFOYast
CO3/IaHUE KOHKYPEHTHOM CpE/Ibl, UCKIIOUYEHUE TUCKPUMUHALINY U T.[I., IO3BOJISIOIINE
B KOHCYHOM HTOTE PAalMOHAIBHO DPACXOI0BaTh TOCYIApCTBEHHBIE cpencta [29].
[lonoxkeHus, KacarIMECs MNOpsAJIKa OCYILIECTBIEHUS T'OCYJApPCTBEHHBIX 3aKYIIOK,
oTBeyaromue TpeboBaHusIM 3akoHomatenbcTBa EC, m3noxkensl B 3akoHe ®OPI' o

HCAOMYCTUMOCTH OIpaHUYCHUA KOHKYPCHIHWHU, TO €CThb B AaHTUMOHOIIOJIbHOM 3aKOHC.
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DOTH TIOJOKEHHUS TIOJIHOCTBIO COOTBETCTBYIOT TpeOoBaHMsIM EBpocorosa 00
YAOBJIETBOPEHUU TOCYIAPCTBEHHBIX HYXJ IOCPEICTBOM 3aKylOK Ha OCHOBE
MNPUHLUINOB PBIHOYHOW SKOHOMHKH. (OJIHaAKO, B HAIMOHAJIBHOM CHUCTEME
rOCyJapCTBEHHBIX 3aKyMOK [ epManuy Hab0O1aeTCs U onpeeeHHas crienuuka.

Bo-niepBbix, B I'epMaHum cucteMa KOHTPOJISI TOCYJIAPCTBEHHBIX 3aKyMOK
MPEICTABICHA ABYMsI MHCTAHIMSIMU: 1) ameisiuoHHOW — B (hOpMe HE3aBUCHUMBIX
yupexaeHuit; 2) cyaeoHoil — B popme cyaeOHbIX opraHoB. [IpakTrka ocyiecTBieHus
rOCyJapCTBEHHBIX 3aKyNOK B ['epMaHMM MOKa3ajia, 4TO BO3MOXKHOCTH OCIIapUBATh
pELICHUE O Pa3MENIEHUH TOCYIAPCTBEHHOTO 3aKa3a B YKAa3aHHBIX MHCTAHIUAX JAOT
MO3UTUBHBIE PE3YJIbTAThI, IOCKOJIbKY IMyOJUKAIIUU, BHIHOCUMBIX STUMH UHCTAHIIUSIMU
BEPJMKTOB CIOCOOCTBYIOT JalibHEHMINIEMY pPa3BUTHIO IpaBa KOHKYPEHIMU B cdepe
roCy1apCTBEHHBIX 3aKYIIOK.

Bo-BTOpBIX, MO3UTUBHBIM MOMEHTOM pealu3allii TOCYAapCTBEHHBIX 3aKYTIOK B
OPI" sBysieTcs yCTaHOBJIEHHBIN 3aKOHOM IS alleJIILIMOHHON U CY/1Ie0HOM MHCTAHIIUH
YCKOPEHHBIM TMOPSJOK PAacCMOTPEHHUs Kajno0 Ha JOEeUCTBUS TOCyJapCTBEHHOTO
3aKa3yrMKa. JTO OYEHb BAXKHO, MOCKOJIbKY B ATOM ciyyae OO’KajJoBaHUE pelIeHUM
roCyJJapCTBEHHOTO 3aKa34YMKa HE MPUBOJUT K 3aJEPKKE MHBECTUPOBAHMS CPEJNICTB.
31ech yMECTHO BCIIOMHUTH, uTO B Poccun @AC nmomo0HbIe aneuisiiuil UMeeT TIPaBo
paccMaTpuBaTh B T€UEHHUE IMOIYTroJla, U ATO OE3yCIOBHO HETaTUBHO CKA3bIBACTCS Ha
Pa3BUTUHU TIPaB KOHKYPEHIIMU B cepe rocyapCTBEHHBIX 3aKYIMOK W YBEIUYHBACT
MIEPHUO/T TPOU3BOICTBEHHO-COBITOBOTO IUKJIA B XO3HCTBEHHOM 000pOTE.

B-TpeTbux, BaXXHBIM AaCHEKTOM CHCTEMBI TOCYAapCTBEHHBIX 3aKyNOK B
['epmanuu siBsieTcsl AEUEHTpaIu3alusi MPOLECCOB 3aKyNOK IS YJIOBJIETBOPEHHMS
TOCYJIapCTBEHHBIX HYX], KOT/1a U (penepaibHbie, i PETHOHATIBHBIC, I MECTHBIC OPTaHBI
BJIACTU, U YACTHBIE CTPYKTYPHhI, GYHKIIMOHUPYIOIIUE B CEKTOpPaX >KU3HEOOECTICUeHUs
pPaliOHOB CTPaHbI, Pa3MEMIAIOT B COOTBETCTBUM C HAIMOHATBHBIM 3aKOHOAATEIHCTBOM
3asIBKH Ha TOCYJIAPCTBEHHBIE 3aKa3bl CAMOCTOSTEIBHO U MO/ CBOKO OTBETCTBEHHOCT.

B-ueTBepThIX, 3HAYMMBIM (PAKTOPOM OCYILIECTBICHUS TOCYAapPCTBEHHBIX
3akyInok B OPI" ABnsgercsa UCnoNb30BaHUE Pa3IeIbHOM CUCTEMBI IIPABUJI Pa3MEILICHUS

rOCyJIJapCTBEHHBIX 3aKa30B, MPEIyCMATPUBAIOIICH, B TOM YHCJE, HUCIOJb30BAHUE
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Pa3IMYHOTO TOpsAJIKA KOHTPOJS U 00KajoBaHUS JEHCTBUN 3aKa3udKa: - C OJHOU
CTOPOHBI 3TO TOCYJApCTBEHHBIE 3aKa3bl, KOTOPbIE B JICHE)KHOM  BBIPAXKCHUU
HaXOJATCS BbILIE NOPOTOBBIX BEJIMUHH, IIPEIYCMOTPEHHBIX TUPEKTHBaMU EBpocor03a;
- C Ipyro¥ CTOPOHBI 3TO TOCY IAPCTBEHHBIE 3aKa3bl, KOTOPBIE B JEHEKHOM BBIPAKEHUU
HaXOJATCST HHUXKE TMOPOTOBBIX BEIWYWH, NPEAYCMOTPEHHBIX COOTBETCTBYIOIIUMU
nupexktuBamu EC.

B-naTeIX, Ha pa3BUTHE CHUCTEMBI TOCYAAapCTBEHHBIX 3aKymnok B ['epmanumn
MO3UTUBHO BIIMSIET B3auMojieicTBUE (elepalbHOr0 MUHHCTEPCTBA SKOHOMUKH,
OTBETCTBEHHOI'O0 3a OPraHHU3alMi0 MPOLECCOB TOCYJApCTBEHHBIX 3aKYyNOK, C
y4aCTHHKaMHU TIpollecca TOCYAapCTBEHHBIX 3aKYINOK, YTOOBbl JOOUTHCS OOIIEro
MoAX0Ja B TMOHUMAHWM TIOJOKEHUW HOPMATHUBHBIX AKTOB M PACCMOTPEHHS Ha
pPETYISIPHOM OCHOBE MPEIIOAKEHHIN IO UX COBEPILICHCTBOBAHUIO.

B-mecTrix, npeacrapinser uatepec padora B @PI" 00111ecTBEHHOW OpraHu3aluu
«DopyM roczakaza», KOTopasi yCUIMSIMHU YYEHBIX U TPO(PECCUOHATIBHBIX HKCIIEPTOB Ha
NPOTSHKEHUH JUIUTEIBHOTO BPEMEHM: - C OJHOW CTOpPOHBI, OOECIeUYMBAET aHAIU3
HOBBIX SIBJICHH U MTPOLIECCOB, MPOUCXOAIINX B c(hepe rocy1apCTBEHHBIX 3aKYTOK KaK
B ['epmanuu, Tak U 3a pyOexoM; - C JAPYyrod CTOPOHBI, (POPMUPYET OTHOIICHHUE
po)€CCHOHAIBHOTO COOOIIEeCTBA K HOBOBBEICHMSIM, IPOUCXOAAIIUM B cdepe
rOCy1apCTBEHHBIX 3aKYIIOK.

Peaknus mpodeccnoHanbHOTO COO0IIEeCTBa B chepe rocy1apcTBEHHBIX 3aKYIIOK
B ['epMaHuu HA TUHAMUKY Pa3BUTHS CHCTEMbI TOCYIAPCTBEHHBIX 3aKyIIOK B CTPAHE U
B MHUpE BBIPAXAETCA: - B JOBEACHUM HA PEryJSIPHOM OCHOBE CBOETO MHEHHS 10
CBEJICHUSI TIPABUTENIbCTBA; - B MPUCYXKIAEHUU (€xkeromaHo) or umeHu «Dopyma
roc3akasay MPEeMUH 3a JIYUIIyI0 HAy9HYI0 paboTy B cepe roCcy1apCTBEHHBIX 3aKyTIOK
(Public Procurement Award).

B-cenpmbix, B ['epMaHnM B rOCYJapCTBEHHBIX YUPEKICHUSAX IMPAKTHKYETCS
HAa3HAYCHUE HE3aBUCHUMBIX JIMI], OTBETCTBEHHBIX 3a Pa3MELICHHUE T'OCYJIapCTBEHHBIX
3aKa3oB. PaboTa ATUX JUIl KOHTPOJUPYETCS BBIMICCTOSIIUMU OpPraHaMHu HaJ30pa U
npeacrasuressiMu Cuetnor nanatel OPI'. Takas npakThka BHEIpPEHA MOTOMY, YTO

3aKa34uMKU HEPCAKO MPCANMPUHHUMAIOT ITOIBITKH O6XOI[I/ITB OTACJIBHBIC ITOJIOKCHUA

78 Teonozus. @unocogpus. Ilpaso / Theology. Philosophy. Law. Ne 2 (14) 2020




3aKOHO/ATENbCTBA O TOCYIaPCTBEHHBIX 3aKyIKaX U CHATH C ce€0s 4acTh 0053aTeNbCTB,
YTO MPUBOAUT K CIIyyasiM HETOOPOCOBECTHON KOHKYPEHIIHH.

B-BOCBMBIX, Ba)XHO€ 3HAYEHUE B CHCTEME pPEAIU3alUU TOCYAapCTBEHHBIX
3akynok @PI" urpaer BHeapeHHe cucTeM 00eCIeUeHUs KaueCcTBa y TOCYJ1apCTBEHHBIX
3aKa34YMKOB M NOJPSIYMKOB, HAIIPABIEHHBIX, B TOM YHCJE HAa 00ECHEYEHHE MEP IO
O60pr0Oe ¢ KoppymiHei B cepe rocy1apcTBEHHBIX 3aKyTIOK.

B cBere paccmarpuBaeMOro BONPOCA HMHTEPECHO TAKKE OTMETUTh, 4YTO B
denepanbHOM areHTCTBE MO 3akynkam ['epmanun (Federal Procurement Agency) kak
PaBUTEIBCTBEHHOM YUYPEKJICHUH, OCYIIECTBISIOMIEM 3aKyNKd Uil (eaepanbHbIX
OpraHOB TOCYJAapCTBEHHON BiIacTH, (OHAOB U HAYYHO-UCCIEI0BATEIbCKUX
UHCTUTYTOB, Hapsny ¢ denepanbHOi Ciyx 00 OOOPOHHBIX TEXHOJOTUW M 3aKYNOK
(Federal Office for Defence Technology and Procurement) chopmupoBan KoMILIEKC
MEXaHU3MOB, OO0ECMEeYUBAIOIMINX NPO(HECCHOHATU3M U BBICOKYIO KBaJU(UKAIUIO
COTPYJIHHUKOB, BKIIIOUasi: - CIyk0y NpoeCCHOHAIbHOW MOIAEPXKKHU; - CIYKOy 1O
OpraHU3ald CEMUHAPOB U TPEHUHIOB 10 MPEIOTBPALCHUIO KOPPYIILUHU; - COBET II0
IIPEAOTBPALLICHUIO IPOSABICHUN KOPPYIILIUU.

bonee Toro, B @enepasbHOM areHTCTBE 110 3aKynkKaM ['epmMaHuUM U1 HOBBIX
COTPYJIHHUKOB 00513aTEJIbHO y4acTHe B TPEHUHIaX 10 NPeA0TBPAllIeHUI0 Koppynuuu. B
areHTCTBE TAKXKE UCIIOJIb3YETCs TAKOM MEXaHU3M IPOTUBOACUCTBUS KOPPYIILIUHA KaK
perynsipHas poranus nepcoHana (pa3 B 5-8 jeT). YKa3zaHHbIH MEXaHU3M, C OJTHOMN
CTOPOHBI, HAlEJ€H Ha YCTPAHCHUE YCTAHOBJICHUSA JJIUTEIbHBIX KOHTAKTOB
COTPYJIHUKOB areHTCTBa C MOCTABIIUKAMHM, a C JIPYroi, o0ecrneunBaeT pacllupeHue
po(heCcCHOHATBHBIX BO3MOKHOCTEH COTPY/THUKOB areHTCTBA.

I'. Omoenvuvie yepmol mexanuzma 20C3aKynoK 6 UHbIX CIHPAHAX

Hemano MOJOXKUTENBHBIX YEPT MOXKHO BBIIEIWTH W B CHCTEMAxX
rOCYJIapCTBEHHBIX 3aKyNOK Jpyrux crpaH. Tak, Hampumep, B ABCTpainuu
IPO3PAaYHOCTh  TOCYAAPCTBEHHBIX  3aKYyNOK  oOecnedyuBaeTcs  00s3aTeabHOM
nyOnukanueil B cetu MHTepHeT Bceil MH(OpMalMu O ToCyJapCTBEHHOM 3aKyIIKe,
BKJIFOYAs: IUIAH 3aKYNOK 3aKa3uMKa, W3BEIICHUE O KOHKPETHOW 3aKyIIKE,

JAOKYMCHTAallUA K KOHerTHOﬁ 3aKYIIKC, CBCACHMUA 00 HCIIOJTHEHUH KOHTpPAKTa. B
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COOTBETCTBHH C HAIMOHAJIBLHBIMU TMPAaBUJIAMH TOC33aKYMOK BCE 3aKa3UMKH OOs3aHbBI
nyOJMKOBAaTh W3BEIICHHE U JOKYMEHTAIIMI0 O TOCYJIapCTBEHHBIX 3aKyIKax
CTOMMOCTBIO CBBIIIE JECATH THICSY aBCTPAIMICKUX NojutapoB. Ha moprane cuctemsl
roc3akymnok AusTender (www.tenders.gov.au) TOMHUMO CTaHIAPTHBIX TOKYMEHTOB O
3aKylKax MpeACTaBiseTca OonpIION O0BEM  CHEAYIOIEH  CTaTUCTUYECKOU
uHQOpPMAITM O TOCYAAPCTBEHHBIX 3aKYIKaX: - CTaTUCTHKA YydYacTus B
TOCYJApPCTBEHHBIX 3aKyNMKaX WHIWBUAYAJIbHBIX MPEANPUHUMATEIICH, MPEATPHUITHIA
Majioro M CpeaHero OM3Heca, - CBEICHMSI O KOHTPAKTax Ha MOCTaBKYy B WHTEpecax
TrOCYJapCTBEHHBIX HYK]I C HHOCTPAaHHBIMU ITOCTABIIUKAMHU; - HH(OOPMAITUS O JIYUIIAX
KaTeroOpusiX TOBAPOB M YCIYT C YYETOM aHAJM3a CTOMMOCTH KOHTPAKTOB; - CIHCOK
JYYIIUX ITOCTABITUKOB TOBAPOB M YCIYT.

A BoT B bpaswiuu, Hampumep, MPO3pPavHOCTh TOCYAAPCTBEHHBIX 3aKYIOK
obecrnieunBaeTcs TpenocTtaBieHneM uHpopMmaruu Ha «[loprame mpo3paunocTH» —
Transparency Portal (www.portaldatransparencia.gov.br), rae MOMHMO 3TOrO
npeaocTaBisiercd MHGOpPMAIMS O pacxo/lax Ha OCYUIECTBICHUE TOCYJAapCTBEHHBIX
3aKyNOK U 00 HCTOJHEHUHU OrojkeTa B 11ejoM. OcOOEHHOCTH cucTeMbl Transparency
Portal, cBsizaHHble € OTCYTCTBUEM TpPeOOBaHUN MPOXOKACHUS PETHCTPALUUA U
MOJIyYeHHE MapoJisi, a TaKKe C aBTOMATH4YeCKUM (0e3 BBIMIOJIHEHUS CIIeIUAbHBIX
omepanuii) peXUMOM HAIOJHEHHS HWHMOpPMAIIMK TOCPEACTBOM  HU3BIICUEHUS
HEOOXOJAMMBIX CBEJEHUN W3 MH(POPMAIMOHHBIX CHUCTEM OPTaHOB TOCYAAPCTBEHHOU
BJIACTH, OOCCIEUMIM HaIMOHAJIbHOM cucrteMe Transparency Portal mmpokyro
MEXTYHAPOTHYIO U3BECTHOCTD U IMTPU3HAHNUE KaK PEATU3YIOICH JIyUITyI0 TEXHOJIOTHIO
oOecrieueHuns MPO3PAYHOCTH M TPEIOTBPAIICHHS TPOSBICHUNA KOppynuuu B chepe
TOCYJapPCTBEHHBIX 3aKyTIOK.

B BenukoOpuTtaHuu CyImecTBYeT MpPaKTHUKa OOCYXICHHUS TOCYAapCTBEHHBIX
3aKyIOK, MO CICHApWI0 BKIIOYAIOIIEMY: - ONHCAHHWE XapakTepa 3aKynkd, -
pPa3bACHCHHE YYACTHUKY 3aKYIKH TPOIEAYypPhl PACCMOTPEHHS M OICHKU 3asiBOK; -
0O0CYX/JICHHE JIOCTOMHCTB W HEIOCTaTKOB TPEIIOKCHUS YYaCTHHKA 3aKyIKd
3aKa34YMKOM; - 3aCTYITMBAaHUE MHEHHUS MTOCTABIIMKA O TIPOIECCe 3aKYIKH, TpodIemMax,

C KOTOPBIMH OH CTOJIKHYJICA IMPH OCYHICCTBJIICHUH 3aKYIIKH, - BOIIPOCOB, KaCAIOIMIUXCA
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uToroB 3akynku. llpu sTom, B BenukoOputanuu onpoc y4yaCTHHUKOB IPOBOAMTCS B
TeyeHue 15 mHe mocie 3aKiIoveHHs KOHTpakTa B (opme nauuHOU Oecenbl (10
TeneQoHy) wuiu BujeokoHpepeHuuu. Bosriasnser mnpouenypy pyKOBOAUTENb
3aKyNKU. Ba’KHBIM aclieKTOM JTaHHOM AUCKYCCHUM SIBJISIETCS TO, YTO HA BCEX €€ dTarax
3alpenIeH0 pPacKpbIBaTh HH(POPMALUIO O NPEIJIOKEHHUSIX APYIMX I[OCTaBIIHUKOB.
PesynbTarsl 00Cyx)aeHus GUKCUPYIOTCS U COXPAHSIOTCA B JOKYMEHTaxX O 3aKyTIKe.
Marepuanbl ¢ TakuMH OOCYXIECHHUSIMH CHUXKAIOT BEPOSTHOCTh HOPUAMYECKUX
npoOseM, a TakKe IMOBBIIIAIOT YPOBEHb JOBEPHUS IOCTAaBIIMKOB K MpPOLEIypaM
3aKYTIKH.

B Kanane B nensix odecrneyeHus eAMHCTBA CUCTEMbI TOCYIAPCTBEHHBIX 3aKYIIOK
B CTpaHe cyuecTByeT Koieke 3THUecKoro nmoBeIeHNs roCy1apCTBEHHOTO 3aKyIIIUKa
(The Code of Conduct for Procurement), 3akperuistomuii TpeOOBaHHS, COTJIACHO
KOTOPBIM TIPEACTABUTENb 3aKAa3YMKA: - PYKOBOJCTBYETCS B CBOEU NESITEIBHOCTH
HOpMaMHM 3aKOHOJATEJIbCTBA O TOCYJAPCTBEHHBIX  3aKyNKaX; - 00s3aH
HE3aMEeIJIMTEIbHO COOOUIUTh B MHCbMEHHOW ¢(opMe o0 Qakrax MOJAKyINa WU
HapyIIEHUH 3aKOHOJATENIbCTBA O TOCYAAPCTBEHHBIX 3aKyIKax; - JIOJDKEH U30erarb
KOH(JIMKTa MHTEPECOB, B TOM YHUCJIE CBSI3aHHBIA C CEMEHHBIM IMOJOKEHUEM; - HE
JOJDKEH NPUHUMATH ITOJAPKH OT MHTEPECAHTOB YYaCTHsI B CUCTEME TOCYAAPCTBEHHBIX
3aKyTIOK.

B oTHomenne nocraBmukoB B Kogekce 3THYECKOro MOBEAECHNS YCTaHOBJIEHBI
TpeOOBaHMs, COIJIACHO KOTOPBIM IIOCTABIUMK HE JOJDKEH CKIIOHATH 3aKa3yuKa K
HApyILICHUIO 3aKOHA W HAHUMAaTh COTPYJHUKOB KOHTPAKTHOM CIIy>)kKObl B TEUEHHE
ycranoBieHHOro Kosiekcom neproia BpeMeHH.

OmHM W3 MHPOBBIX JHIEPOB B cdepe HHPOPMAIMOHHOTO OOECTICUCHUS
roCyIapCTBEHHBIX 3aKyNOK siBisgeTcs Oxnas Kopes. B pacnopsikeHun HEHTpanbHOTO
BenoMcTBa [OxHOWM Kopenm 1no rocymapCTBEHHBIM 3aKylKaM €CTh IIOJHOCTBIO
WHTETPUPOBAHHAs1, CKBO3HAs CHCTEMA JNEKTpOHHBIX  3akynok KONEPS
(Www.pps.go.kr), KoTopasi OXBaThIBa€T BECh LUK AJIEKTPOHHBIX 3aKyNOK, HAUUHAS C
pPErucTpalyy YYaCTHUKOB U 3aKaHYMBAasi KOHTPOJIEM U OIIaTol KoHTpakTa. Cucrema

anekTpoHHbIX 3aKynok KONEPS o6ecnieunBaeT 31eKTpOHHBIA OOMEH TOKYMEHTAMH,
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CBSI3aHHBIMH C 3aKyIMKaMH, ¢ OOJBIINM KOJu4decTBOM (Oosiee 140 BHEUTHUX CHUCTEM),
ob0ecrieunBasi TOJHYIO aBTOMAaTH3AlMIO MpoOIecca TOCYJIApPCTBEHHOM 3aKyIKH,
BKJIFOYAs: - COOp JTAaHHBIX O KBaTM(UKAIIMU MMOCTABIIMKA; - (OPMUPOBAHUE OTYETA O
IIOCTAaBKE; - BBICTABJIICHHE cueTa-(akTypbl; - oOecreyeHHe SJICKTPOHHOU OIUIATHI
KOHTpPAaKTa.

B nensx uckiroueHus 370yNnoTpeOJeHUH M KOPPYNLMOHHBIX MPOSBICHUN B
chepe TOCYJapCTBEHHBIX 3aKylNOK B CTpPaHE€ HCIOJb3YIOTCA 3JEKTPOHHbBIE
cepTudukaThl, o0ecrneunBarolie pacno3HaBaHue oTredatkoB nanbleB (Fingerprint
Recognition e-Bidding). biaromaps 3To# cucreme mojib30BaTelb MOKET OCYIIECTBUTh
3aKyMNKY JJIsl OJHOW OpraHu3alii TOJIbKO ¢ IPUMEHEHUEM OMOMETPUYECKOro Kiro4a
nocryna. Enunas 06a3a OMOMETpUYECKMX [AaHHBIX MOJb30BaTeNed MpU ITOM
orcyTcTByeT. MH(OpManus ¢ oTnedyarkamMu MajbleB XPaHUTCS TOJIBKO B 3JIEKTPOHHOM
¢aiine nocrapiyKa, 4TO o0ecreynBaeT KOH(UIEHINATBbHOCTh JTAHHOW HH(OpMALIUH.

Ecnu roBoputh 00 00IIMX MOAXO0JaX K OCYHIECTBICHHUIO T'OCYAapCTBEHHBIX
3aKyIOK B pPa3HbIX CTpaHax, TO MOXHO OTMETUTb, UTO MPAKTUYECKU BO BCEX CTPaHAX
(G20 B uHTEpEcax obecreyeHus: Mpo3pavyHOCTH 3aKYIOK MPAKTUKYIOTCSA MyOIrKaluu
penieHuit 006 onpeieIeHUH MOCTaBIIMKA U O 3aKJIFOUEHUH KOHTpaKTa ¢ modeaureaem
rocyaapcTBeHHbIX 3akymok [30]. B unrepecax obecrnieueHus €IMHCTBA U IIEJIOCTHOCTH
HallMOHAJIBHOW CHCTEMBI TOCYJapCTBEHHBIX 3aKyINoOK B cTpaHax G20 ucrnonb3zyercs
TPU BHUAA HOPMATHUBHO-TIPABOBBIX AaKTOB, OMNPEACIAIOMINX 3THYECKUE HOPMBI
NOBEAECHUS YYACTHUKOB CUCTEMBI TOCYIAPCTBEHHBIX 3aKYTOK: BO-IIEPBBIX, 3TO 3aKOHBI
U M0JI3aKOHHbIE HOPMATHUBHBIE MTPABOBBIE AKTHI, pakTHUKyeMble B ABcTtpanuu, CIIIA,
HOxno#t Kopee u psine ctpan EC (ABctpus, benbrusi, Benukoopuranus, Mcnanus,
Yexwusi); BO-BTOPBIX, 3TO OTIAEIbHBINA CBOJ MPaBWJI ATHUECKOrO MOBEAEHUS B cepe
rOCYJIapCTBEHHBIX 3aKyIOK, IPAKTUKyeMble B bpasnnun, Kanane, Mekcuke, Typuun
u psane crpan EC (Hunepnangax, ®panimu); B-TPETbUX, 3TO PEKOMEHAAIUU,
KaCarolIMecs OCYIIECTBICHUS MPOLEAYP FOCYIapCTBEHHBIX 3aKyIOK, MPAKTHUKYEMbIE
B psae crpad EC (danus, Upnangus, ['epmanus).

B nenom aHanu3 COBpEMEHHBIX OCOOEHHOCTEW Pa3BUTHSI CUCTEM 3aKYIIOK JJIs

rocyaapCTBCHHBIX HYXA B OTACIBHBIX CTpaHaXx MHpa IIO3BOJSICT BBIICIUTD
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CJIeIyIONe OO0IHNe TEHICHIIMM MX Pa3BUTHS: - OTKPBITOCTh W MPO3PAYHOCTH; -
oOecrieueHre KadecTBa MPOLEAYpPhl 3aKyNKH; - COOJIOJEHUE STUYECKUX HOPM
MOCTABIIMKAMU W 3aKa3UYWKaMU; - HEMNPEPHIBHOE COBEPIICHCTBOBAHUE CUCTEMBI; -
oOecrie4yeHue KayecTBa 3aKyNaeMbIX TOBApOB M YyCIYyr; - O€30MacHOCTh;, -
o0ecrieueHre ONepaTUBHOCTH 3aKYyMKH; - YCWJICHHE OOpPaTHOM CBS3U C YYaCTHUKAMHU
CUCTEMBbI;, - MUHHUMU3AIUS TOCYIapCTBEHHBIX PACXO/I0OB.

Takum 00pa3oM, COBPEMEHHBIC TEHICHIIMM PA3BUTHUS CUCTEM 3aKyIOK IS
rOCYJIapCTBEHHBIX HY ]I B MUPOBOU MPAKTUKE 00YCIIOBIEHBI TOUCKOM PAllMOHAIBHBIX
MPOMOPUUM MEXAY: - OTKPBITOCTHIO M MPO3PAUYHOCTHIO CUCTEM TOCYJIapPCTBEHHBIX
3aKyIMOK, C OJHOW CTOPOHBI, U WX O€30MaCHOCTBIO JIi TOCYJapCTBa, C JAPYrou
CTOPOHBI; - MUHUMM3AIMEH OIOKETHBIX PaCXOJ0B Ha TOCYAapCTBEHHbBIC 3aKyMKU, U
o0ecriedyeHueM JIOHKHOTO KadecTBa 3aKyMaeMbIX TOBApOB U YCIYT; - YCHUJIEHHUEM
oOpaTHOM CBSI3M C YyYaCTHUKAMH CHCTEMBI TOCYJAapCTBEHHBIX 3aKyMoOK, M
HEIMPEPBIBHBIM COBEPIIEHCTBOBAHUEM CHUCTEMBI T'OCYJIAPCTBEHHBIX 3aKyIOK; -
o0OecreuyeHneM ONEepPaTUBHOCTU TOCYNApCTBEHHBIX 3aKylokK, M oOecreuyeHueM
KauecTBa MPOLEIYp TOCYIapCTBEHHBIX 3aKYyMOK; - COOJIIOJICHHEM STUYECKUX HOPM
MOCTaBIIMKAMU MTPH TOCYIAPCTBEHHBIX 3aKYIIKAX, C OJJHON CTOPOHBI, U COOJIIO/IEHUEM
ATUYECKUX HOPM 3aKa3uMKaMH, C IPYTOM.

Bo3Mo:XHBIE MEPCNEKTHBBI HCMOJb30BAHUSA 3apy0eKHOro OmbITa s
Pa3BUTHS POCCHIICKON KOHTPAKTHOM CHCTEMbI

B Poccumn pa3BuTHE COBPEMEHHOM CHCTEMBI TOCYJAPCTBEHHBIX 3aKYIIOK
Hadasioch B 1990-X TT. ¢ yCTaHOBIEHHUS TPHUHIMIA TOOPOBOJIHHOCTU 3aKIIOUCHHUS
KOHTpPAKTa MEX/ly MOCTaBUIMKOM M rOCyJAapCTBEHHBIMU 3aKa3uukamu. B Hacrosiiee
BpEMsI CUCTE€Ma TOCYJApPCTBEHHBIX 3aKYNOK — 3TO KOHTPAKTHas MHOTOYPOBHEBas
CUCTE€Ma, OCHOBaHHas Ha €IUHBIX TNoaxoaax u mnpuHnunax. Ha cucremy
TFOCYJIapCTBEHHBIX M MYHULMMNAIbHBIX 3aKyMOK BBIJEISACTCS 3HAUUTEIbHAS J10OJIs
OIOJIKETHBIX CPENICTB, MOPOM TMpeBbIIIAIoNas TPeTb BceX pacxonoB. Ilpu stowm,
CPE/CTBa, BbIICISIEMbIE U3 OIO/I)KETOB Ha TOCYAapPCTBEHHBIC 3aKyIKH, HAMIPABIISIOTCS
KaK Ha TMPUOOPETEHUE OMNpPEIEICHHBIX TOBAapOB, PadOT, YCIYTr, HEMOCPEICTBEHHO

HGO6XOI[I/IMBIX I OCYIICCTBICHHA JOCATCIBbHOCTU TOCYJAPCTBCHHBIX OPIraHOB-
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3aKa34MKOB, TaK U Ha MHBECTULIMOHHBIEC TOBAPBI, C IOMOIBIO KOTOPBIX TOCYAAPCTBO
BO3/ICICTBYET HAa HALIMOHAJIBbHYIO 3KOHOMHKY. ['0Cy1apcTBO 3aKymnaeT HeOOXOAUMYIO
OPOAYKIMIO JJI HYK] 3paBOOXpPaHEHUsI, apMHUH, KYJIbTYpHhl, CIIOpTa, 00pa3oBaHMUs.
Bonbiias yacTe CpeICTB UAET HA 3aKYNKY NPOLYKIMU, HEOOXOAUMOM JIJIsl peaanu3aluu
rOCYIapCTBEHHBIX IPOIPAMM.

CkJtapIBaroIascs CUCTEMA TOCYIAPCTBEHHBIX 3aKyIIOK IMOJO0KUTEIBHO BIHIET
Ha 3KOHOMHKY, MOBBIIIAET AEJIIOBYI0 aKTUBHOCTh M 3(P(PEKTUBHOCTh HALMOHAIBHOU
DKOHOMHKHM, HO OJTHM He orpaHnumBacTca. CucremMa TOCYAapCTBEHHBIX W
MYHHUIMOAIbHBIX 33aKYNOK 3KOHOMUT OIOPKETHBIE CPENCTBA, YTO MOJOXKUTEIBHO
BIMSET HA PA3BUTHE T'OCYJAPCTBEHHOM 3KOHOMHYECKOW CHCTEMBI U HA PACXOJHBIC
cTaTbu OrOJKETA.

B nenom cnenyer noguepkHyTh, uTo 3a 30 net B Poccuiickoin denepanuu:

- co3JaHa HOpPMAaTUBHO-TIpaBoBas ~ 0a3a  PEryjJupOBaHHUS  CHUCTEMBI
rOCYJAapCTBEHHBIX W MYHHUIMNAIBHBIX 3aKyNoOK; - CO3/1aHa HH(pOpMalMOHHAs
PO3PAYHOCTh TOCYAAPCTBEHHBIX U MYHHUIMIIAIBHBIX 3aKYINOK; - cHOpMyIUpOBaH
periaMeHT BHEAPEHUS 3aKYIOK; - ONpPEACIIEHAa OTBETCTBEHHOCThH IOCTABIIMKA H
3aKa3uMKa 3aKymnok; - c(opmylIupoBaHbl OCHOBHBIE TPeOOBaHUS KOHTPOJS 3a
3¢ (HEKTUBHBIM PacXoJoM OIOJKETHBIX CPENCTB; - ONPEICIICHbI MPaBUa YYACTHS
MHOCTPAHHBIX IMMOCTABIIMKOB B 3aKymKax [34].

B 570l cBsA3M He MUITHUM OyIeT, Ha HaIll B3I, HATOMHUTD, YTO B HACTOSIIIEE
Bpemsi B Poccuiickoit @Dexepanuu yka3zaHHbIE BbIIIE (efepalbHbIE 3aKOHBI
BCECTOPOHHE PEryJIMPYIOT U PErJIaMEHTHUPYIOT IOYTH BCE NPOLIECCHI, CBA3AHHBIE C
rocy/1apcTBEHHbIMU 3aKkynkamu. ®OuHaHcoBoe o0ecnedyeHne TocCyIapCTBEHHBIX
3aKyIOK MPOMCXOAUT 3a CUET CPEACTB (PelepaibHOTO, PETHOHAILHOTO U MECTHOTO
OIO/KETOB, B 3aBUCUMOCTH OT CTaryca 3aka3uvka. Bce AeiicTBus 3aka3uMka U
NOCTaBIIMKa KOHTpoiHpytoTrca denepanbHOM aHTUMOHONONBHON ciyx00i (PAC
P®), kortopas mNpoBepseT YYACTHUKOB 3aKyIOYHOH JAESITEIbHOCTH Ha IMPEIAMET
COOJII0JIEHUsI COOTBETCTBYIOIIETO 3aKOHOAATENbCTBA. ECIM BBIABIAIOTCS HapyLICHUS
3aKOHOAATENBCTBA WIIM YCIOBUM KOHTPAKTA, 4 TAKXKE CIIy4an OJHOCTOPOHHETO OTKa3a

OT 3aKJIIOYCHHUS KOHTPAKTA WKW €ro paCTOPKCHUA, IOPUIUYCCKHUC WA (1)H3H‘16CKI/IC
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JIMIIa, BBICTYNAIOIMINE B Chepe rocyJapCTBEHHBIX U MyHHUIMITAJIBHBIX 3aKyTOK B JIUIIE
IIOCTaBIIMKA, IOAPSIAYMKA WIM  HWCIIOJIHUTENSA, BKIOYalOTCA B Peectp
HE00POCOBECTHBIX MOCTABIIMKOB. JlaHHBIN peecTp ObLI CO3/1aH C LIENbI0 CHUKEHUS
PHUCKOB 3aKJIFOYEHHUS] KOHTPAKTOB C HEAOOPOCOBECTHBIMU UCTIOJHUTEISIMHU.

HecMmoTpss Ha IOCTHTHYTBIE YCIIEXH, CHCTEMAa T'OCYJApPCTBEHHBIX 3aKyIIOK B
Poccun, urpas BaxHyro poJib B CUCTEME HAIIMOHAIBHOT'O TOBAPOOOOPOTA MPOTYKIUH,
a TAK)K€ CTUMYJIHMPYSI KOHKYPEHIIMIO U HAllMOHAJIBHYIO SKOHOMHKY B LIEJIOM, JTOJKHA
pa3BHUBAThLCA U JAJIE€ C YUETOM 3apyOEKHOIO OMbITA.

Hacrosmee uccinenoBaHue NOKa3bIBAET, YTO B COBPEMEHHBIX YCJIOBHUSAX B
MHUPOBOM MPAKTUKE rOCYIaAPCTBAMH IIUPOKO KUCIIONb3YIOTCS CUCTEMBI OOLIECTBEHHBIX
3aKyIMOK, CO3JaHHble M (YHKIMOHUPYIOUIME HA OCHOBE MPUHIMIHUAIBHO Pa3HbIX
MOJENEN, BKIOYas LEHTPAIU30BAHHYIO, JELEHTPAIN3OBAHHYKD W CMEIIAHHYIO
cucteMbl. OCOOEHHOCTH OpPraHM3alMy MEXaHW3Ma rOC3aKyIoK U €ro peryJupoBaHuUs
BO MHOIOM 3aBHCAT OT CHUCTEMBl TOCYJAApPCTBEHHOIO YIPABJIECHUS, TPaIULMUI
B3aMMOJICUCTBUS XO3SAUCTBYIOIIUX CYOBEKTOB B YCJIOBHSIX TOCYAapCTBEHHOIO
pEryJIMpOBaHUs, HUX [EATEIbHOCTH, Pa3BUTHUS B3aMMOCBA3€H W B ILEIOM OT
HPKOHOMHYECKOTO YPOBHSI CTpaH, a TakKe BO3JIEWCTBHUS BHEIIHUX (PAKTOPOB B
YCIIOBUSIX IN100aJIbHON 3KOHOMUKHU.

3apyOexHbIil ONBIT FOCYAAPCTBEHHBIX 3aKYIOK IPEICTaBISECT HECOMHEHHBIN
UHTEPEC, MOCKOJBKY MOMOXET pa3padoTaTh U BHEIAPUTh B POCCHUICKYIO MPAKTHKY
roCy/IapCTBEHHBIX 3aKYIIOK HOBBIE MOAXO0/IbI. B 3TOM cBsI3U, cunTaeM 1eiaecooOpa3HbIM
€Ille pa3 OCTAaHOBUTHCA Ha MOJOKHUTEIBHOM onbiTe peanusauuu noautuku CIIA u
®PI' B obmactu OpraHW3alMM W PETYIUPOBAHUS WHCTUTYTAa TOCYIApPCTBEHHBIX
3aKyNOK, KOTOpbIE, Ha Hall B3IJIA[, MOIYT OBbITh NPHUMEHEHBl K POCCUUCKOU
JNEUCTBUTEIBHOCTH.

Kak rmoka3zamo TmpOBENEHHOE HCCIENOBAHUE, HAUHWOHAJIBHAS CHCTEMa
rocynapcTBeHHbIX 3aKynok CIIIA MoxHO oXapakTepu3oBaTh TAKMMH IPHU3HAKAMM,
KAaK: — JKECTKas perjlaMEHTAIusl NPOLENyp, B3aUMOAECHCTBUE U KOHTPOJIb MEXKIY
BEJIOMCTBAaMHU JAalOT BO3MOXXHOCTb MPOTUBOJAEHCTBOBATh KOPPYINLMHU; — OOIIUPHOE

HCIIOJIBb30BAHUEC MCTOAUKU IIIIAHUPOBAHHA T'OCYAaPCTBCHHBIX HYXK/, —OCYIICCTBICHHUC
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KOHKYPCHBIX TOPIOB COIJIACHO €JUHOW METOJIOJIOTMH, NpPUMEHEHHEe OHOIMOTEKU
TUIIOBBIX KOHTPAKTOB U OAaHKa JAHHBIX MOJE3HBIX CBOMCTB 3aKylnaeMon MPOAYKIINH;
— MPUMEHEHHE OTJINYAIOIIUXCS IPYr OT Jpyra MEXaHW3MOB KOHTPOJI MCIOJHEHHUS
KOHTPAKTOB, aHamu3 3(PQGEKTUBHOTO 00€CTeueHns TOCYIapCTBEHHBIX (ITyOIUYHBIX)
HY)KI M CHUCTEMBl YIIPABIEHUS IIOCTaBKAMH NPOIYKLHNH; —  CIIELHAJIbHBIE
UH(GOPMAIIMOHHBIE CPEICTBAa YIPABICHUS KOHTPAKTHBIMU CHCTEMaMHU pPEIaloT
npobsiemMy NyOJUYHOW OTKPBITOCTH M TJIACHOCTH a0CONIOTHO BCEX KOHTPAKTHBIX
nporeccoB U ux uroros [20].

bonsmoe 3nauenue B npaktuke CLIA mpupaercs npoueaype MjIaHuPOBAHUS
roCyJIapCTBEHHOI0 3aka3za. [IporHo3 3akymok mpejacTaBisieT co0oil miaH-Tpaduk
pa3MellieHus rocyaapcTBeHHoro 3akasza. [Ipu stom B CIIA mianupoBaHuE OCHOBAHO
Ha  KOHTpOJIE Ka)XKJOM 3aKyIlIKM Ha BCEX OJTanax peaau3aluerl KoHTpakra. B
cooTBeTcTBUM ¢ 3akoHoM Ne 44-©3 B 2015 romy mmad-rpaduk crai
CTPYKTYPUPOBAHHBIM, YTO MMO3BOJISIET BUAETh BCE BHECEHHBIE U3MEHEHHUS], TEM CaMbIM,
NOJJIEPKUBACTCA MPUHLUIN OTKpbITocTH. OnHako 53Ta oOjacTh Tpedyer Ooiee
TIIATEILHON pa3pabOTKH, YTOOBI clieNaTh miaH-rpaduk 6osee 3PEeKTUBHBIM.

®denepanbHas  KoHTpakTHas cinyxkO6a CIHIA  npenoctaBiser  MOJHYIO
MH(GOPMAIUIO O IJIAHUPOBAHUU FOCYAAPCTBEHHBIX 3aKYMOK. DTO MO3BOJISET y3HATH 00
OCYILECTBJICHUN TOCYJAapCTBEHHBIX 3aKYIOK elle 0 ToproB. B cucreme oobuiero
JIOCTYNa MOKHO HaWTH HH(OpMaIuio TOo KaXKIOW HHTepecyromeld 3akynke. B
nepeyeHb JaHHBIX, KOTOPbIE BXOJAT B MH(POPMALMOHHBIM JHUCT O 3aKYyIKe,
BKJIIOYAETCs: - HAMMEHOBAaHUE OpraHa-3aka3uMka; - IIEHOBOM JIuama3zoH; - (OpMbI
KOHTPAaKTa, B T.4. (hopMa €ro peanns3aly; - JaHHbIE 00 OTBETCTBEHHBIX JIUIAX.

B Poccuiickonn denepanyu celyac CuTyalns CKIIAABIBAETCSA TAK, YTO JaHHAS
IpaKTUKa pa3MEeIEHUs FOCYJapCTBEHHOTO 3aKa3a MPUOIMKAETCSl B 3TOM OTHOILLIEHUU
Kk onbiTy CIIIA, y npudYacTHBIX OpPraHOB B IUIaHAX IOJIHAS IPO3PAaYHOCTh BCEX
nporieccos [24].

®enepanvHass  koHTpakTHas cucreMa CIJA  npumedarenbHa  CBOUM
Pa3BETBICHHBIM  OPraHU3alMOHHO-(QYHKIMOHAIBHBIM  amnmaparoM,  KOTOPBIA

YHOpaBJIACTCA CAWHBIM ILEHTPOM. %02180Y0%1 CJIOBaMH, TJIaBHBIM MIPECUMYIICCTBOM
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CUCTEMBI rocyaapcTBeHHbIX 3akynok B CIIIA sBisercs ee uneHTpanu3anus, Kornaa
3aKa34YMKOM BBICTYNACT OJWH CIEUUAIU3UPOBAHHBIA T'OCYIAPCTBEHHBIN OpPraH,
Onmarojapss 4eMmy 3HAYUTEIBbHO COKpPAILAlOTCS PACXOJbl OIO/DKETHBIX CPEICTB IO
CPaBHEHUIO C JICLIEHTPAIN30BAHHOM CHCTEMOM, JIeucTByromen B Poccun, B koTopou
3aKa3YMKOM BBICTYHAaeT JIFOOOW TOCYJapCTBEHHBIM OpraH Wiud OrOKETHas
opraam3anus [36]. [To HamemMy MHEHUIO, JaHHBIN OIBIT ObLUT OB TTOJIe3¢H B Poccuu B
HACTOAIIMUX YCJIOBHsX. LleHTpanpHbIM oOpraHom ympasiieHMs 3akynkamu B CIIA
BeicTynaer Od¢uc rocygapcrBeHHoro 3akaza CIIA. Jlanee, 4To, BO3MOXHO,
HEO00XO0AMMO KaK MpaKTUKa a1 npuMeHenus B PO u3 amepukanckoro omnbita - B CLIA
00JBIIOE 3HAYEHUE YNENseTCs KBAIU(PUKAUMKU YMHOBHUKOB, KOTOPbIE OTBEYAIOT 32
IUIJAHUPOBAHUE TOCYJAapCTBEHHOro 3aka3a. llepen HuUMHM CcTaBsATCA BBICOKHE
TpeOOBaHMs, T.K. BOIPOC MX KOMIIETEHIIMM 3aTparuBaeT MHTEpEChl rocyaapcrsa. B
POCCHUIICKOM NeMCTBUTENILHOCTH, 1O CIIOBaM MHOI'MX YUY€HBIX, C€pbhe3Has IMpoliema
CBsI3aHa MMEHHO C KBaJu(uUKalme kaapoB B chepe rocy1apCTBEHHBIX 3aKyTOK, U3-32
yero Ttepsaercs S(PPEeKTUBHOCTh pealn3alu OrKETHhIX cpeAcTB. OJHaKo B
HACTOSAILIEE BPEMS 3aKOHOJATEIb YKECTOYAET CAHKI[MU 3a HAPYUIEHUE MPENIMCAHUMI
3aKoHa B cdepe MoAroToBKH Kajapos [33].

C 1 suBaps 2015 rona B poccHiicKoi cucTeMe rocyJapCTBEHHBIX 3aKYIIOK OBLIO
BBEICHO [BYXYPOBHEBOE IUIAHUPOBAHUE - CpPEIHECpPOYHOE M omneparuBHoe. K
CPEAHECPOYHOMY MOKHO OTHECTM TpEXJETHHE IulaHbl 3aKkynok. [lomumo storo,
3aKa3uyuKu 00s13aHbI POPMUPOBATH MOAPOOHBIC TUTAHBI-TPAPUKHY 3aKYTIOK HA TEKYIIIHMA
ron, T. €. OIEPATUBHOE IIJIAHUPOBAHHUE.

MHOro mnoOJOXHUTENbHBIX 4YepT, KoTopele Poccuss mornma Obl B3sTh Ha
BOOPYKEHHE, MMEET Takke KOHTpakTHas cucrema OPI. Hcxoas u3 Toro, 4ro
['epmanus BxoauT B coctaB EC, Ha Hee HaKJIapIBat0TCA 00A3aHHOCTH IO UCTIOJTHEHUIO
COIO3HOTO 3aKOoHoAaTenbcTBa. OAHAKO 3aKOHOAATEILCTBO EBpPOIENCKOro Coro3a
3aMMCTBOBAJIO HEKOTOPBIE IMOJOKEHHUS 3aKOHOAATeNnbcTBa ['epmaHumm B Bompocax
HEBO3MOXHOCTH OrPAaHUYEHUS KOHKYPEHIIMM M HEIOIYCTHUMOCTH CO3JIaHMS
moHononuit [24]. KoHTponb Haj mpoueaypaMH TOCYAapCTBEHHBIX 3aKylOK B

['epMaHuy MHTEpPECEH TE€M, UYTO OH MPEJCTABISET CO00Il JBYXYpPOBHEBYIO CUCTEMY,
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KOTOpasi BKJIIOYAeT B ceOs aneusIIIMOHHYI0 WHCTaHIUI0 U cyaecOnyro. B OPT
YPE3BBIYANHO IOMYJISIPHA BO3MOXKHOCTH OCIIAPUBATH UTOTH Pa3MEIICHUS 3aKa3a, B
CWIIy TOTO, YTO pEIIeHHWe, NMPUHUMAEMOE [0 WTOTaM TOPIOB, MYOJHKYETCS B
opuIMaNbHBIX MCTOYHUKAX, YTO BIEYET 32 COOOW MOBBINIEHUE MPO3PAYHOCTH B
obnactu WH(MOPMUPOBAHWS HACETCHUS W WHBIX YYACTHUKOB TOCYIAapPCTBEHHBIX
3aKyIoK. BaxHO TakKe MOJYEPKHYTh, YTO PEIICHUS, TPUHUMAEMbIE alleJUISIIUOHHON
U CyAcOHOM WHCTAHUUSIMHU, KOTOPbIE KOHTPOJUPYIOT HCIOJHEHUE CHUCTEMBI
rOCYJIapCTBEHHBIX 3aKYMOK, MyOJHUKYIOTCS B Pa3JIMYHBIX UCTOYHUKAX U CIIyXKaT JJIs
JNAIbHEUIIIETO PAa3BUTUS 3aKOHHOCTH TMPOBEICHUSA TOCYIAPCTBEHHBIX 3aKYIIOK.
2Kano6wl paccMaTpuBarOTCsl B YCKOPEHHOM MOPSJIKE, YTO MO3BOJISIET HE 3a/I1€PKUBATh
npruoOpeTeHne ToBapoB u ycuyr [17].

Ente oquH acnexT, Ha KOTOPBIN, Ha HaIll B3TJ1s]1, Poccun HE00X0IUMO 00paTUTh
BHUMAaHME, 3TO TO, UTO B [ €pMaHMM MO UTOraM TOPTrOB YUACTHUK, KOTOPBIA MTPEITOKHI
HamOoJiee BBITOJHBIC NI 3aKa34MKa YCJIOBHS IMOJTY4YaeT BO3MOXKHOCThH 3aKIJIIOUUThH
KOHTpakT. OueHb BaXXHO OTMETUTh TOT (akT, yTo B l'epmMaHuu, B OTIHYUE OT
OOJBIIMHCTBA CTPaH, MO/ BBITO0M 1JI4 3aKa34iKa IOHUMAaETCs He caMas HU3Kasl LieHa,
a Ka4yeCTBEHHBIN TOBAp IO JIOCTYIHOW LIEHE, UMEHHO 3TO SIBJSETCS MEPBOCTENEHHOMN
LIEJIBIO 3aKA34YHMKa - IOCTYIIHAs LIEHA 32 KAUeCTBEHHbIM TOBap. MIHbIMU cii0BaMu, 11ociie
IIPOBEJICHUS TOProB B ['€pMaHNM KOHTPAKT HA ITOCTABKY TOBAPOB U YCIYT JISI HYXK]T
rocyJapcTBa 3aKjIro4aercs ¢ 00yiee BBITOAHBIM YYACTHUKOM C 9KOHOMHUYECKOU TOYKU
3peHus. [Ipy 3TOM 3KOHOMHYECKOW BBITOJION B ['€pMaHMU CUMTAETCS HE CHH)KCHUE
IIEHbl B pE3yjibTaTe MPOBEACHUS TOPTOB, M HE MPUOOPETECHUE CAMBIX JIEIIEBBIX
TOBapoB, pabotr u ycuyr. [ns ['epmanun moydeHHWE KayeCTBEHHBIX TOBApPOB TIO
MIPUEMIIEMON M JOCTYIHOM LIEHE — BOT, YTO SBJISETCA OCHOBHOM 3KOHOMHYECKOU
BBITOJI0M TOproB. Kpome Toro, cieayer oOpaTuTh BHUMAaHUE U HA TO, YTO OJHUM M3
MEXaHU3MOB 00€CTICUeHUSI KOHTPOJISI HaJl pa3MEIIEHUEM rOCyIapCTBEHHOIO 3aKasa B
@OPI" aBisieTcss AeATENBHOCTh OOIIECTBEHHOM OpraHU3alldy SKCHEPTOB U YUYEHBIX
«Dopym roczakazay. OTa opraHuzalus MOMOTraeT MPOU3BOJUTh OOMEH MHEHUSIMH,
dbopMupoBaTh OTHOIIICHUE K HOBBIM SIBJICHUSIM B cpepe rocy1apCTBEHHBIX 3aKyIOK. B

PE3YJIbTAaTEC MHOI'MC BOIIPOCHI MOXXHO PacCMOTPETL CO CTOPOHBI HE3aBUCHUMBIX
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HKCIIEPTOB, HAWTHU HOBBIC PEIICHUS MPOOJIEM, a TAKKE ITO MOMOTAET PEATU30BBIBATH
IIPUHIIUIT OTKPBITOCTH U JOCTOBEPHOCTH.

PaccmMoTpriM  BO3MOMKHOCTH UCIIOJIB30BaHUS OIbITA NEPEAOBBIX CTPaH B
POCCHICKOM TIPAKTUKE OpraHu3aluu TOCyJapCTBEHHBIX 3aKymnokK. Poccuiickoe
3aKOHOJIATENBCTBO MPEIYCMATPUBAET PETYIMPOBAHUE BCEX CTAIHM 3aKyNOYHOIO
mpoiiecca: IUIaHUPOBaHUE 3aKymnok (Ha 1-3 roga); ompenelieHHME NOCTaBIIMKA U
3aKIIFOYEHUE KOHTPAKTA; MCIOJHEHUE KOHTpAaKTa M OTYETHOCTh. Bce 310
COIPOBOX/TACTCS CKBO3HBIM MOHUTOPUHTOM, KOHTPOJIEM U ayJauToM [22].

Tak xe, kak 1 B CIIIA u I'epManuu, TaHHBIN 3aKOH PETYIUPYET OTHOLICHMUS,
KOTOpPBIC HAMPABJICHBI HA 00ECIICUEHUE TOCYIAPCTBEHHBIX U MYHUIIUIIAIBHBIX HYX]I
B IIEJISX MOBBIIEHUS d(PGEKTUBHOCTH, PE3YIbTATUBHOCTH OCYIIECTBICHHS 3aKYIOK
TOBapOB, paldoT, yciyT. [ JTaBHBIMU PUHIIUTIAMH SIBJISIETCS TJIACHOCTH U ITPO3PAYHOCTh
OCYILECTBJICHUS 3aKyTIOK, MPEIOTBPAILICHHS KOPPYIIIUU U IPYTUX 3JI0YIOTPEOICHUH.
Baxnoit ocobenHocteio 3akoHa Ne 44-d3 sgBusercs  BbICTpauBaHUE YETKOU
KOHTPOJIbHOM CHUCTEMBL.

B pamkax 3TOi CHCTEMBI MPOBOAUMBIE 3aKYIKH MPOXOIAT: BEIOMCTBEHHBIN
KOHTPOJIb; KOHTPOJIb CO CTOPOHBI KOHTPOJIBHBIX OpPraHoB B cdepe 3aKyIloK, OPraHOB
Ka3HayeiicTBa, OpPraHOB BHYTPEHHEro (PHMHAHCOBOTO KOHTPOJSI M OOIICCTBEHHBIM
KOHTPOJIb OOIIECTBEHHBIX OOBENUHEHUM, 00BEeIMHEHUN opuandeckux ul. Kpome
ATOTO 3aKyNKH MOJJIEXAT ayJIUTy, KOTOpbIi ocyuiecTBisieTcss CueTHor nanatoil PO,
KOHTPOJILHO-CUETHBIE OpraHbl CyObekTOB P® W MyHUIMMATBHBIX O0Opa3OBaHHMA.
MunskonoMmpazBuTus Poccnu peannsyeT MOHUTOPUHT 3aKYTOK.

CyTh pOCCHUHCKON CHUCTEMBbI TOCYIApPCTBEHHBIX M MYHHIIUIAIBHBIX 3aKyIOK
3aKJII0YaeTCsl B TOM, 4YTO KJIIOYEBBIM BOIPOCOM SIBISETCS HE MIPOIECC BbIOOpaA
nodeauTeNsl TOProB, ¢ KOTOPHIM 3aKIIOYAETCS] KOHTPAKT, a KaueCTBO MPOBEICHHUS
IpOLEIYypbl TOCYIAapCTBEHHBIX 3aKynok. OJHaKo mpoleccy BblOOpa MOCTaBLIMKA
HEO0OXO0IUMO YACIUTh 0CO00E BHUMAaHUE.

3nech BO3HUKAET e€Ile OJHAa MpoOJieMa - 3TO COCTaBJICHHE TEXHUYECKOTO
3amanust K ToBapy. CIOKHOCTh 3aKJIIOYAETCS B TOM, YTOOBI HE HAPYIIUTh 3aKOHBI O

KOHKYPEHIIMM M TPOINUCATh HYXHBIE XapAaKTEPUCTUKU TOBapa, HE YLIEMIISIOLINE
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YYaCTHUKOB 3aKYINKH. JTO TaKK€ MOXET IMPUBECTH K 3aKIIOUECHHIO JOTOBOpa C
MOCTABIIUKOM, IPEIOCTABISIONINM HEKAUECTBEHHBIN TOBAP WU YCIIYTY.

['J1aBHBIM OTIMYMEM POCCHMCKOW CHCTEMBI OpPraHU3alMU TOCYAapCTBEHHBIX
3aKyMOK OT HEMEIIKOH SIBJISIETCS TO, UTO KPUTEPHUEM MPU BEIOOPE MOCTABIIIMKA TOBAPOB
sIBJIsieTCS LieHa. B 3aKkoHOAaTeIbCTBE MEHBIIIE BHUMAHUS YAEISIETCS KaueCTBY TOBAPOB
npu BHIOOpPE TIOCTABIIMKOB. JTO TMOMOTAET COKOHOMHTH OIO/KETHBIC IEHBIH, HO
BO3pACTaeT BOZMOXKHOCTh MOCTABKH HEKAUYE€CTBEHHOTO TOBApA.

Takum oOpa3oMm, MEXAYHAPOJIHBIA OMNBIT TOCYJIAPCTBEHHBIX 3aKYIOK
MPEJCTABIISIET 3aMHTEPECOBAHHOCTh C IIEbI0 MCCIIEAOBAaHUSA M BBEICHUS paHEe HE
MPUMEHSIEMBIX MOJX0/I0B K OpraHU3alMi OTEYECTBEHHBIX TOCYaPCTBEHHBIX 3aKYTIOK,
MIPHU TTIOMOIIM TOCYJJAPCTBEHHBIX 3aKYIOK OCYIIECTBISETCS BHITIOJHEHUE COIUATBHBIX
U DKOHOMHYECKHX MpOrpamMM CTpaHbl, moolpsiercss ¢GopMUpoBaHUE B 00J1aCTU
HapOJHOTO XO3SMCTBA, B TOM YHCJIE MHHOBAIIMOHHBIX MPOEKTOB, MOICPKUBACTCS
NPOAYKIMS HAMOHAIBHBIX MPOU3BOAUTEIEH, KpPOME TOIO  PETYIUPYHOTCA
oTpejieieHHble 00IIecTBeHHbIE Tpolecchl. OMBIT 3aMagHbIX CTPAaH MOXKET MOMOYb
MOBBICUTH A()PPEKTUBHOCTH MPOLEAYpPbl OPraHU3alMM TOCYJapCTBEHHBIX 3aKYTIOK.
Ecnu npu onpeneneHn 3KOHOMUYECKH BBITOJHOTO YYaCTHUKA Oy/leT YUUTHIBATHCS
KauecTBO TOBapa, Kak B ['epMaHuu, 3TO MTOMOXKET MPUOOPETATh KaueCTBEHHBIE TOBAPHI
10 JOCTYITHOU LIEHE.

N3 mpaktuku CIIA Poccust MOXeT MCIOIB30BaTh MOAX0 K (POPMHPOBAHHUIO
CTPYKTYpPbl OpraHu3aliy 3aKyMoK C €AUHBIM IIEHTPOM, UYTO YCHUJIUT KOHTPOJIb Haj
pa3MenieHueM rocy1apCTBEHHOIO 3aKa3a.

B uenom, Ha Ham B3I, B LEJISIX COBEPIICHCTBOBAHUS OTE€UECTBEHHOM
CUCTEMBI TOCYJapCTBEHHBIX 3aKynoK Poccum, Kak ¥ OOJBIIMHCTBY Pa3BUTHIX CTPaH
MHpa, HEOOXOAUMO MPUHSITH OCHOBOIOJIAra0IUE TPEOOBAHMS, HA KOTOPHIX U JOJKEH
OBITh OPUEHTUPOBAH MPOIECC 3aKYIOK JJIsl TOCYAapCTBEHHBIX HYXK/. DT TpeOOBaHUS
BKJIFOYAIOT CJIEYIOIIEE:

1. IlpoBeaeHue TroOCyAapCTBEHHBIX 3aKyMOK JIOJKHO OCYIIECTBIISATHCS
nyosmaHo, uHGOpMalus Mo mpoleaypaM J0JDKHa ObITh oOmenoctymnHa. [lpu stom

HEOOXO0AMMO CcOOJI0IaTh TPUHIMI «IPEIYMMIMH OTKPBITOCTH HH(pOpMaLun,
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3aKJTIOYAIONIUMHACA B TOM, YTO TMOJIb30BaTeNlb WHGOpPMAIMK HE 00s3aH OOBACHSTH
MIPUYUHBI, [0 KOTOPHIM OH 3alpaniuBaeT 3Ty HHGOPMAIIHIO, a TOCYJapCTBEHHBIN OpraH
JIOJKEH J0Ka3aTh, CChLIAACh HA HOPMBI 3aKOHOJIATENIbCTBA, TOYEMY OH OTKa3bIBAET B
IPEIOCTABICHNUHN 3TON HH(POPMAITHH.

2. TocynmapcTBeHHbIE 3aKyNKH JOJDKHBI COBEPIIATHCA C MAKCHUMAaJIbHOU
3¢ EKTUBHOCTHIO (COOTHOIICHHE IIEHBI M KaueCTBa TOBAPOB, pabOT WM yCIyT), YTO
JOJKHO PEajM30BBIBATHCS IYyTEM IMOBBIMICHUS KOHKYPEHTHOCTH B MpOIEeAypax
roCyJapCTBEHHBIX 3aKYNOK, paCUIMPEHHs reorpaduu NoApsIAYUKOB U T. 1.

3. Ilpouenypsl JOJKHBI OCYHIECTBISATHCS TaKMM 00pa3oM, 4TOOBI BCE BHUJIBI
U3JIEPKEK 3aKA3UMKOB Ha OCYILIECTBIICHUE 3aKyNOK ObUTM MUHUMHU3UPOBAHBI.

4. Pe3ynbTaThl rOCY1apCTBEHHBIX 3aKYIIOK U IEUCTBUS KOHKPETHBIX 3aKa3UUKOB
JOJKHBI OBITh MOJKOHTPOJIbHBI PACHOPSAIUTENSIM OIOKETHBIX CPEACTB, a TaKKe
CHEeUaTbHBIM YIIOJITHOMOYEHHBIM OpTraHaM.

3akioueHue

[ToaBoOI UTOTH UCCIIEIOBAHUS, MOKHO C(HOPMYIUPOBATH CIAEAYIOIINE BHIBOBI.
[TpaBoBO€ peryupoBaHre roCy/1IapCTBEHHBIX 3aKYIOK UTPAET OYEHb BaKHYIO POJb B
CUCTEME TOCYIApCTBEHHBIX OTHOILIECHUM, KaK BHEIIHEMOJUTUYECKUX, TAK U BHYTpPU
ctpanbl. [lokazaTenn 3((PEeKTUBHOCTH MPaBONMPUMEHEHHUS B 00JIACTU KOHTPAKTHOMU
CUCTEMBI JAJIEKH €lI€ OT COBEPLIECHCTBA, OTPACIEBBIE HOPMBI HE BCEr/a SBIISIIOTCS
JONIOJIHEHUEM Jpyr Apyra, a UX KOJIMYECTBO M CKOPOCTh H3MEHEHHS MPHUIIAI0T
MyTaHUIly. 3HAYUTEIBHOE HArpOMOXKJICHHUE HOPM M3 Pa3HbIX OTpacield IpaBa
MPUBOJIUT K TOMY, YTO CYOBEKTHI ((MHAHCOBBIX M IKOHOMHYECKUX MPaBOOTHOIICHUMH,
SIBIITFOIINECS PEATbHBIMU M TIOTCHIIMATLHBIMU YYaCTHUKAMH TPOIEAYPHI MTOCTaBKH
TOBApOB, PA0OT U YCIYT ISl MyOJIMYHBIX HYX]I, TEPSIOTCS B MAaCCUBE HOPM IIpaBa, HE
YCHEBAIOT CIEAUTH 332 MOTOKOM HMX M3MEHEHHs, COOTHOUIEHUEM IOPUINYECKON CHIIbI
TaKUX W3MEHEHUH, HEBEPHO TPAKTYIOT HOPMBI MpaBa M T.J. JTO B CBOIO OYEpEb,
NOPOKAAET MPOOJIEMBI B IPABONPUMEHUTEIBHON IPAKTUKE B C(pepe rocy1apCTBEHHBIX
U MYHUUUNAIBHBIX 3aKyINOK, HapymaeT paboTy KOHTPAKTHOM CHUCTEMBI Kak

OCJIO0CTHOI'O MEXaHHu3Ma.
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Ha namr B3rsi, BEIXOJ] BUAWTCS B TIPOBEJICHUN MAcCIITA0HON CHCTEMAaTHU3aIluu
HOPMATHBHOTO MaTepHayia U MOATOTOBKE €IMHOTO KOJIU(DHUIIMPOBAHHOTO MPABOBOTO
akTa «O KOHTPAKTHOM cHCTeMe MyOINYHBIX 3aKyITOK». EMUHBIN KOJEKC KOHTPAKTHOU
CUCTEMBI JTOJKEH OJIMLIETBOPSITH OOIIYI0 CUCTEMY MPABOPETYIUPOBAHUS, UCXOIS U3
OOIKUX IPUHIMIIOB KOHTPAKTHOM JAESATEILHOCTH, COACPKATh OOIIHWA M THIIOBOM
yHU(GUKATOP 3aKyNMOYHOW TPOLEAYyphl W JOKYMCHTAIlMHM, EIUHBIN TepeUYCHb
IIpaBOHAPYIICHUI B JaHHOW 00JIaCTH U T.JI.

[IpoBeneHre  CpaBHUTENbHBIX  HMCCJIEIOBAaHUW  HOPMAaTUBHOM  0asbl
pErIaMEHTUPYIONIEN 3aKyNOYHYH AESATENbHOCTh B Poccum ¢ apyrumu crpaHaMu
MOXET IIOMOYbh B COBEPIICHCTBOBAHUM OTEYECTBEHHOIO 3aKOHOAATEIbCTBA.
3aKOHOATENbCTBO O TOCYJAPCTBEHHBIX 3aKyNKaX B pa3HbIX CTpaHax MHUpa
pPa3BUBAJIOCh C OCOOEHHOCTSAMM TPABOBBIX CUCTEM W Tpaauuuil. B cuiy storo
HAOJIIOAA0TCS 3aMETHBIE PA3JIMUUS B CTPYKTYPE 3aKOHOIaTEIbCTBA, a TAKXKE Pa3INUUs
B COOTHOIIEHUH 3aKOHOB (aKTOB) B 00IIeM 00beMe HOPMATHBHBIX JOKYMEHTOB IO
BOITPOCY 3aKYIIOK.

B kayecTBe pemieHuss BO3HUKAIOIMIMX MPOOJEM CUYUTAEM I11eJIeCO00pa3HbIM
YCTPaHUTh NpoTUBOpedns Mex 1y Hopmamu 3akoHa Ne 44-03 u I'K PD nocpeactom
BHECEHUSI COOTBETCTBYIOIINX U3MEHEHUM U JIOMOJHEHUH B [ paxkqanckui kojaekc PO,
Opyu 3TOM TPUMEHSTh €ro KaKk OCHOBHOW KOAMGHUIIMPOBAHHBIM akT B 00JacTu
IPaKIAHCKOTO 3aKOHOJATEIbCTBA, C YUETOM HOPM crenuaibHoro 3akoHa Ne 44-@3.

CoBeplICHCTBOBAaHUE  JICUCTBYIOIETO  3aKOHOAATENbcTBA B cdepe
OCYIIECTBJICHUS MyOIMYHBIX 3aKYTTOK OTKPHIBAET HOBBIC TIEPCIIEKTUBBI IS IITUPOKOTO
CIEKTpa KOMIIAHUM MaJIOro U CpeIHETO OM3HECa, OPUEHTUPYET HAMPABICHUE BEKTOPA
UMITOPTO3aMEIICHUSI, OTIPEIEISET BHITOIHBIE TPUOPUTETHI PA3BUTHUS U TIpedepeHITIN
POCCUNCKUX TMpPEANPUHUMATENECH IO OTHOUIEHHWIO K 3apyOeKHbIM MOCTaBIIUKaM

TOBApoOB, padOT, YCIYT JJ1s1 00eCIEYeHHs TOCYJaPCTBEHHBIX U MyHULIMIIAIbHBIX HY K.
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AHHOTAIUA

B nmepuox riobGanu3anuu  TOProBO-?KOHOMMYECKHE OTHOILEHHUS TPOXOIAT BechbMa
OKMBJIEHHO M MPaBO JOJDKHO YYUTHIBATH HIOAHCHI JIOTOBOPOB, KOTOpBIE KacaroTCsi HE TOJIbKO
TOPTOBBIX OTHOUICHUH, HO U CIIOKHBIX OTHOIICHUH MEXIy JIOAbMHU, TPAIULUSAMH, KyJIbTypaMH.
CnenoBarenbHO, B TaKMX JOroBopax HEOOXOJUMO MPHUAEPKUBATHCA CTPOTMX IPUHIIUIIOB
MEXyHApOJHOIO IIpaBa, B [ONOJHEHHE K METOJaM pa3pellieHHs] CIIOPOB, COBMECTHUMBIX C

JTUHAMUKOUW TOPTOBBIX OTHOIICHUH B XOJI€ TI100aIn3aIHH.

ABSTRACT
In a globalized world economic and commercial relations transcend borders with extreme
agility and ease, and the law must shape the nuances of contracts that involve not only trade relations,
but also complex relationships between different peoples, traditions and cultures. Therefore, in
contracts of this nature it is essential to adhere to strict principles of international law, in addition to
methods of conflict resolution that are compatible with the dynamics of commercial relations in the

globalized world.

KawueBble cioBa: mpaBa 4ellOBeKa; MEXKIyHAPOTHBIC KOHTPAKTHI / JJOTOBOPHI; apOUTpax;
paspelieHne CropoB; PaBoBasi MOJUTHKA.

Key words: human rights; international contracts; arbitration; resolving conflicts; legal

policy.

Introduction

In a globalized world like the one we live in, where the internet is part of our
daily lives connecting us and allowing us to relate to people from all over the world,
commercial interaction would not be of much difference, even in ancient times where
commercial relations were hampered by the lack of practicality from technology,
contracts have never ceased to exist, even those that covered more than one national

legal system.

Thus, we can glimpse the basic concept of international contracts, that is, a
contract instrument belonging to the sphere of Private International Law that regulates
the legal relations between two parties which elements of links link more than a single

distinct legal system.
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Concept

The jurist Luiz Olavo Batista brings us the international character of the
contracts accepted by Brazilian law: “a contract has an international character when,
due to the acts concerning its execution or execution, or the situation of the parties
regarding their nationality or their domicile, or the location of its object, it has a link
with more than one legal system”. [10, 82] Another similar definition of international
contracts we can find in the view of jurist Irineu Strenger: “International trade contracts
are all by or plurilateral manifestations of the free will of the parties, aiming at
patrimonial or service relations, which elements are binding on two or more
extraterritorial legal systems, due to the strength of the domicile, nationality, principal
place of business, place of contract, place of performance, or any circumstance that

expresses an indicative link of applicable law”. [21]

With regard to the principles that govern international contracts, we see that
these are the same as those found in contracts that bind only one legal order, or as we
can refer to “national contracts”, these are: Principle of good faith, Pacta sunt servanda
and Autonomy of the Will. The same applies to the essential requirements in drawing
up a “national contract” such as the qualification of the parties involved in the business
relationship, the description of the assets to be the subject of the contract, the exact
description of the duties and responsibilities that bind the parties to the contract,
determining the forum of election to resolve future conflicts and / or arbitration clause.
This is because what makes an international contract or not, whether it has international
characteristics or not, is precisely the fact that it involves more than one national legal
system, and this becomes noticeable when we see the determination of domicile,
nationality, Lex voluntatis, location of headquarters, center of main activities, forum,

etc ... all of which describe the territoriality of more than one country.

An important point still to be considered about the concept of international
contracts is that described in article 1 of the “Inter-American Convention on the Law
Applicable to International Contracts” held on March 17, 1994, to which Brazil was a

signatory. This article states that: “This Convention shall determine the law applicable
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to international contracts. It shall be understood that a contract is international if the
parties thereto have their habitual residence or establishments in different States Parties
or if the contract has objective ties with more than one State Party. This Convention
shall apply to contracts entered into or contracts to which States or State agencies or
entities are party, unless the parties to the contract expressly exclude it. However, any
State Party may, at the time it signs, ratifies or accedes to this Convention, declare that
the latter shall not apply to all or certain categories of contracts to which the State or
State agencies and entities are party. Any State Party may, at the time it ratifies or
accedes to this Convention, declare the categories of contract to which this Convention
will not apply.”[5] The referred article endorses the aforementioned regarding the
concept of the international contract, but it includes States as part of the contract,
whether these are contracts between States, or between state agents and private
companies. However, even though Brazil is a signatory to this convention, it has not

yet been ratified in its domestic legal system.

As for the classification of contracts, Maristela Basso lucidly presents us with
three fundamental phases, namely: “formation (generation), completion
(improvement) and execution (consummation). However, in each of these parts there
will be an adjustment of the will showing particular contours to the contract, but all are

indispensable for the constitution, modification and extinction of the legal bonds™.[13]

When talking about international contracts, we can see that some clauses are
essential as far as the composition of the referred contract is concerned; this is because
these clauses help in the resolution of conflicts. They are: forum election clause,

hardship clause and arbitration clause.
Autonomy of Will and Forum Election Clause

When dealing with international contracts and in the elaboration of their essential
clauses, it is essential to mention and discuss the autonomy of the will between the
parties regarding the decision of the right to be applied to the contract when resolving
conflicts. According to Professor Maristela Basso, although the autonomy of the will

between the parties is widely admitted by the legal system, this does not mean
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“unlimited freedom of action and absolutism” because in their words “international
trade has contributed to strengthening the foundations of lex voluntatis, which,
however, cannot remove certain limiting elements, such as: the imperative and public
order laws that are in force in the country where the contract will be executed”.[12] “In
international contracts the limitations to the autonomy of the parties result from both
the notions of internal public order and international public order. As for the first, we
must understand that complex rules and imperative principles determined by the
legislator and on which the legal building is based, with the understanding that it is
basically up to the judge to interpret its content - from the intimate forum of the one

who judges, based on pillars of legal and social construction”. [12, 199]

According to Luiz Olavo Baptista, the negotiator who, when drafting the
contract, should pay important attention when choosing which rules of international
law should be applied to the contract. [10] The fact is that although the international
contract contains in its constitution the incidence of two or more legal systems, at the
time of determining the law to be applied to settle the contractual order and possibly
existing conflicts, the law of a single State should be linked to the contract, thus
preventing the emergence of a self-regulated contract or said lawless contract. Further,
Luiz Olavo Baptista, who knowingly elucidates that “the clauses of choice of law and
forum are, of course, formulas that many think can definitively resolve the question of
the applicable law”, however, “whoever wants, and who has a certain international
experience knows that they do not generate absolute certainties. Hence the choice, by

many, of the arbitration clause as a means of avoiding conflicts of law”. [12, 201]

It must be understood that the choice of the law to which the contract will be
governed must be made with caution, the chosen legal system must be in line with and
in favor of the practices determined in the contract, as its legal effects will only be
produced in the country it accepts the norm that gives the parties the right to this choice.
Clause of choice of forum in its concept in the words of Luciano Benetti Timm: “The
choice of forum clause is a clause inserted in a contract, which determines the choice

by the parties of which court will have jurisdiction over a possible dispute, involving
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the contract. Its limitation derives from procedural rules of the countries at stake. The
choice of forum does not imply the application of the material law of the country of
the elected court. In the absence of a specific law election clause applicable to the
dispute (or in the prohibition of autonomy of the will in some countries), it may result
in the application of the conflictual rules of the country of the elected forum, to resolve
the apparent conflict of rules in space and, consequently, a legal system unwanted by
the parties”. [23]

Some legal systems restrict the so-called “freedom” of action, which supposedly
allows the clause of choice of jurisdiction, as is the case at the beginning of the
Brazilian legal system that in its article 9 of the Law of Introduction to the Brazilian
Civil Code limits the action of autonomy will when determining that: “Art. 90 In order
to qualify and govern the obligations, the law of the country in which they are
constituted shall apply,” [2] that is, the aforementioned article provides that while as a
public order rule, its determination cannot be removed by the will of the parties.
However, this does not mean that the forum election clause is prevented, since the same
legal order in its article 25 in the Civil Procedure Code provides specifically in this
respect: “Art. 25. It is not the responsibility of the Brazilian judicial authority to process
and judge the action when there is a clause for the election of an exclusive foreign
forum in an international contract, which was accused by the defendant in the defense.
8 1 The provisions of the caput do not apply to the cases of exclusive international
competence provided for in this Chapter. § 2 Art. 63, §§ 1st to 4th”. [3]

However, this should be a clause expressed in the contract “Art. 63. The parties
can modify their jurisdiction by reason of the value and the territory, choosing a forum
where action arising from rights and obligations will be proposed. Paragraph 1. The
choice of court only takes effect when it appears in a written instrument and expressly

refers to a specific legal business”. [3]

Still regarding the forum election clause, we see its repeated acceptance based
on the Buenos Aires Protocol that was introduced by Brazilian law through Decree No.
2,095, of December 1996, which in its Articles 4 and 5 provides: “Article 4:
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1. In conflicts arising from international contracts in civil or commercial matters, the
courts of the State Party in whose jurisdiction the contractors have agreed to submit in
writing shall be competent, provided that such adjustment has not been obtained in an

abusive manner. 2. It is also possible to agree on the election of arbitral tribunals.

Article 5: 1. The jurisdiction election agreement can be made at the time of the
conclusion of the contract, during its term or once the dispute has arisen. 2. The validity
and effects of choice of forum shall be governed by the law of the States Parties that
would have jurisdiction in accordance with the provisions of this Protocol. 3. In any

case, the most favorable right of validity of the agreement will be applied”.

The Hague Convention on the choice of forum agreements held in 2005 also
talks about this and in its article 1 “1. This Convention is applicable, in proceedings of
an international nature, to exclusive choice of court agreements concluded in civil or
commercial matters”. Right afterwards in your art. 5 stipulates that: “The court or
courts of a Contracting State designated by an exclusive choice-of-court agreement
have jurisdiction to decide any dispute to which the agreement applies, unless it is
considered null and void under the law of that State. 2. A court having jurisdiction
under paragraph 1 may not refuse to exercise its jurisdiction on the grounds that the
dispute must be decided by a court of another State”. [4] This provides greater support

for the forum election clause.

Another international convention that addresses this issue is the Inter-American
Convention on the Law Applicable to International Contracts, which, although Brazil
has not yet ratified the provisions in Articles 7 and 8: “Article 7: The contract is
governed by the right chosen by the parties. The parties’ agreement on this choice must
be expressed or, in the absence of an express agreement, it must be evident from the
conduct of the parties and the contractual clauses, considered as a whole. This choice
may refer to the entire contract or part of it. The choice of a specific forum by the

parties does not necessarily imply the choice of the applicable law.

Article 8: The parties may, at any time, agree that the contract is totally or partially

subject to a right other than that by which it previously governed, whether or not this
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was chosen by the parties. However, such modification will not affect the formal

validity of the original contract or the rights of third parties”.[5]

Even though the Law of Introduction to the Civil Code limits the clause on the
choice of court, the Brazilian legal system has shown itself to be receptive and
favorable to its application as long as it is used expressly. Even though Brazil has not
ratified the aforementioned convention, it is possible to see that its legal system is in

line with the international regulations that deal with the subject in question.
Lex Mercatorial

The illustrious doctrine writer Irineu Strenger conceptualizes lex mercatoria as
“a set of procedures that enable adequate solutions to the expectations of international
trade, without necessary connections with national systems and in a legally effective
way”. [21, 58-59]

In the view of Antonio Carlos Rodrigues do Amaral they would be “The
customary rules developed in international business applicable in each determined area

of international trade, approved and observed regularly”. [6, 59]

Josué Scheer DeBres presents us what are the sources of lex mercatoria cited by
the doctrine: “a) The general principles of contract law that are related to domestic law
and international law as an example: pacta sunt servanda, culpa in contrahendo,
exceptio non adimplenti contractus, principle of good faith; b) The use of international
commercial customs practices, resulting from voluntary and repeated actions of
equivalent procedures by the operators of economic trade; c) Standard contracts or
standards, which would be regulations or formulas for contracts, generally prepared by
international organizations, and are standardized, with numerous points in common,
but differentiated by the characteristics of each branch of trade, such contracts seek to
standardize commercial practice; d) Arbitral jurisprudence is the environment in which

lex mercatoria takes place, given the close link between lex mercatoria and arbitration”.
[14]
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At this point we can glimpse that Lex Mercatdria does not follow its own legal
order or that in itself it respects a State law, this is because its practice originates from
accepted international commercial practices, so it is not difficult to come across jurists
who reject its application in contracts because they see it as an act of disrespect for the
state legal order. However, it must be considered that allied to the principle of the
autonomy of the will, the lex mercantil can be applied as long as it is properly expressed

between the parties.

Still in defense of his practice, Pedro Pontes de Azevedo states that:
“International arbitration is the means by which the emanations of the lex mercatoria
are applied, provided that the contractors admit, when the pact, such a form of conflict
resolution. Therefore, there is no need to talk about an affront to the sovereignty of

States, nor about an affront to public order”. [8]

Also in this context, quoting José Alexandre Tavares Guerreiro: “(...) the
arbitration jurisprudence integrates, in turn, the content of the lex mercatoria, which,
even without constituting an order or system, tends to become institutionalized,
increasingly overcoming the insufficiency of the conflict method (of laws and
jurisdiction) of private international law, for the discipline of international contracts,
since the result of the application of this method is exactly the determination of a

national law, which is no longer consistent with the contemporary needs”. [16, 166]
Hardship Clause

In an objective way in the words of the author Leonardo Gomes de Aquino “It
is considered hardship the substantial alteration of the balance of the contract caused
by factors, such as, economic, social, financial, legal, technological, political, or others,

which cause harmful consequences for either party”. [7]

In the words of Luiz Olavo Batista, he conceptualizes the hardship clause, as:
“(..) a clause that allows the revision of the contract if circumstances arise that
substantially alter the primitive balance of the parties’ obligations. This is not a special

application of the theory of unpredictability to which some want to bring this clause
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back, (...). It is a new technique to find an adequate reaction to the occurrence of facts
that alter the parties' economy, to maintain ... under the control of the parties, a series
of potential controversies and to ensure the continuation of the relationship in
circumstances that, according to the schemes traditional legal systems could lead to the
termination of the contract”. [10,143-144]

We have that the emergence of hardship clauses originates from long-term
international contracts, which at the time of its conclusion could not predict the nuances
of the international market with its crises, generating an imbalance in the rights and
obligations previously agreed between the parties and thus damaging the compliance
with this contract, in this way with the aim of preserving commercial relations, allows
the hardship clause the possibility of revision, a renegotiation of the terms previously
agreed thus readapting and preserving the contractual balance due to the supervenience

of an unpredictable fact.

The International Institute for the Unification of Private Law (UNITROID) is an
independent intergovernmental organization, headquartered at Villa Aldobrandini, in
Rome, and aims to study the needs and methods to modernize, harmonize and
coordinate private law and, in particular, trade between states and groups of states, as
well as formulating uniform instruments, principles and rules to achieve these

objectives.

This institute issued a document that clearly and objectively gathers the concepts

related to international contracts.

Among these principles are described some of the elements that make up the
hardship clause, as adduced by the illustrious master in Constitutional Law by PUC-
SP Vladimir Oliveira da Silveira: “The hardship clauses presuppose some elements -
many of them legally established in the UNIDROIT principles, as seen in art. 6.2.2 -
for its incidence (i) unpredictability of the event; (ii) inevitability, (iii) externality in
relation to the parties' will; (iv) great difficulty in executing the contract; (v) excessive
burden on one of the parties when fulfilling the obligation and, consequently, (vi)

contractual imbalance”. [19]
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It is important to note that the hardship clause is not to be confused with the force
majeure clause. The Vienna Convention on the International Sale of Goods of 1980 in
its article 79 clarifies to us what is “force majeure”: “Article 79 (1) A party is not
responsible for the failure of any of its obligations if it proves that such failure to
perform was due to an impediment beyond her control and that it was unreasonable to
expect her to take it into account when the contract was concluded, to prevent or

overcome it, or to prevent or overcome its consequences”. [1]

Brazilian law also does this by defining force majeure in Article 393 Sole
Paragraph of the Civil Code: “Art. 393. The debtor is not liable for damages resulting
from unforeseeable circumstances or force majeure, unless expressly held responsible
for them. Single paragraph. The act of God or force majeure occurs in the necessary

fact, the effects of which it was not possible to prevent or prevent”.[2]

In this way, we have that force majeure translates into an unpredictable fact,
which is beyond the control of the human will, its occurrence is inevitable, making the
execution of the contract impossible, however, as Dr. Carolina Gladyer explains: “...
the central idea of this principle is linked to the fact that, in the event of unforeseeable
circumstances or force majeure, the parties should be exonerated or released from their

obligation. This is the effect of the events provided for in this contractual clause”. [17]

Although the two clauses are similar in their concepts, we can see that the
difference between them lies in the fact that while the force majeure clause represents
a clear exception to the “Pacta Sunt Servanda” principle and is based on the damage
caused by the unpredictable fact, the hardship clause in turn shows itself as a
complement to the aforementioned principle, as well as according to the teaching of
the other Vladmir Oliveira da Silveira®... the hardship clause is based on the Theory of
Excessive Onerosity, not constituting as a main element for its characterization, the
unpredictability of the event, but the excessive cost that comes from it to one of the

contracting parties”. [19]

We can glimpse from the principle of UNIDROIT in its article 7.1.7 these

elements of connection and division concerning the force majeure and hardship clause.
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“Article 7.1.7 (Force majeure) (1) Non-performance by a party is excused if that
party proves that the non-performance was due to an impediment beyond its control
and that it could not reasonably be expected to have taken the impediment into account
at the time of the conclusion of the contract or to have avoided or overcome it or its
consequences.  (2) When the impediment is only temporary, the excuse shall have
effect for such period as is reasonable having regard to the effect of the impediment on
the performance of the contract. (3) The party who fails to perform must give notice
to the other party of the impediment and its effect on its ability to perform. If the notice
IS not received by the other party within a reasonable time after the party who fails to
perform knew or ought to have known of the impediment, it is liable for damages
resulting from such non-receipt. (4) Nothing in this article prevents a party from
exercising a right to terminate the contract or to withhold performance or request

interest on money due”.

The illustrious Doctor also adds that certain elements are necessary for the
application of the clause in question, which are: “... (i) the main events that would give
him the opportunity (ii) the people competent to carry out the rehabilitation, (iii) the
negotiation modalities and (iv) the consequences of these, that is, the possibility of
third party intervention in the renegotiation of the contract or even the hypothesis of

partial or total suspension of the effects of the contract while the renegotiation lasts”.
[19]

The elements mentioned above are important because although we are dealing
with a supervening and unpredictable event, we can still determine how to apply a
certain clause. Regarding the effects of this clause, they are duly clarified in the
UNIDROIT Principle in its article 6.2.3: “Article 6.2.3 (Effects of hardship)

(2) In case of hardship the disadvantaged party is entitled to request renegotiations. The
request shall be made without undue delay and shall indicate the grounds on which it
is based. (2) The request for renegotiation does not in itself entitle the disadvantaged
party to withhold performance. (3) Upon failure to reach agreement within a

reasonable time either party may resort to the court. (4) If the court finds hardship it
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may, if reasonable, (a) terminate the contract at a date and on terms to be fixed; or

(b) adapt the contract with a view to restoring its equilibrium”.

Thus, we can state that its effects are specifically the renegotiation, the right to

go to court and by its decision to terminate or modify the contract.
Arbitration Clause

Arbitration clauses are a means of resolving conflicts belonging to private law,
which do not adhere to state jurisdiction. They are aggregated in international contracts,
through the inclusion of agreements called “arbitration clause”, which allows the
parties to agree the solution by arbitration in case of future contractual disputes, this
will occur through a decision made by arbitrators of private competence, and will be
appointed by the litigating parties, this is called an “arbitration commitment”, that is,
the adjustment between parties, anticipating and determining the arbitration procedure

after the issue arises.

The sentence handed down by the national arbitral tribunal has the value of an
extrajudicial enforcement order, and may be enforced before the Brazilian Court
without the need for prior approval, but in case of doubt or suspicion by the foreign
party, it is possible to carry out arbitration in a national arbitral tribunal, however with
a foreign referee. Therefore, it is possible to verify that the arbitration clause presents
itself as a rival of state justice, and this is due to the fact that it presents positive results
in filling the gaps left by the national legal system, mainly with regard to the conflict
of laws to be applied (national or international) as well as for its speed, however, it is
precisely because it is effective and does not have national laws at its core that many
jurists see pejoratively in arbitral justice, because in a certain way when choosing an
arbitral tribunal the parties choose to withdraw the competence to resolve conflicts

from national courts.

In Brazil, the arbitration law is determined by Decree Law No. 9,307, of 23
September 1996 and presents itself as a kind of arbitration convention, which, as stated

above, is the will agreement that determines and details the solution of conflicts by
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submitting this before the arbitral tribunal. However, it is important to note that the law
distinguishes between arbitration clause and arbitration commitment. Article 4 of the
referred law presents the arbitration clause as: “Art. 4 The arbitration clause is the
convention by which the parties to a contract undertake to submit to arbitration any

disputes that may arise, regarding such contract”.
Articles 9 and 11 of the same law determine the arbitration commitment as:

“Art. 9° The arbitral commitment is the convention through which the parties submit a
dispute to the arbitration of one or more persons, which may be judicial or extrajudicial.
Art. 11. The arbitral commitment may also contain: | - place, or places, where
arbitration will take place; Il - the authorization for the arbitrator or arbitrators to judge
by equity, if so agreed by the parties; 1V - indication of national law or corporate rules

applicable to arbitration, when the parties so agree”.

In this way, we see that the distinction between the two is that the first arises
when the parties elect the arbitral tribunal before the dispute arises; whereas, the second

shows that the election by the arbitral tribunal occurs after the dispute arises.

Luciano Benetti Timm still teaches us that: “The arbitration clause can be full or
empty. It is filled in the assumptions in which it is written with all the elements for the
institution of arbitration: language, place of arbitration, arbitration institution,
regulation, provision on the burden of succumbence. The clause is empty, when it
indicates the preference of the parties through arbitration, without, however, enabling
the immediate institution of arbitration, and the injured party must appeal to the
Judiciary under the terms of article 7 of Law No. 9,307 / 96, if the other part becomes
recalcitrant. More dangerously, the arbitration clause can be pathological, which
happens when the parties elect a non-existent arbitral institution or even in conflict with

state jurisdiction”. [23]

As an explanation of the advantages of the arbitration clause, the author Garcez
does not present the conveniences of applying arbitration as a method used to resolve

conflicts in international contracts: a) avoiding the length of judicial proceedings, and
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consequently promoting greater speed in resolving the conflict; b) avoid the
innumerable amount of judicial remedies that are proper to the state jurisdiction, thus
promoting the same effect of speed; c) the possibility of the process being carried out
in confidence; d) the possibility for the judgment to be carried out by an arbitrator
specialized in the case with regard to technical or more specific matters; e) to allow
the process in question to be judged by the generics, general principles of international
trade, general rules of law, by equity, or even by the legislation of the country that may
be chosen by the parties; f) the possibility that the litigation may take place ina country
chosen by the parties, that is, neutral”. [15, 146-148]

Conclusion

Having made the weightings and detailed analyzes on the structure of the main
and most relevant clauses of international contracts, especially those that establish
cogent strength, we can infer that despite the robustness and guarantees existing in the
midst of these determinations, the use of arbitration as a resolution of conflicts finds

applicability resistance in Brazil.

It is true that the clauses of choice of forum, hardship and arbitration, here
analyzed extensively, give force to international contracts, fundamentally with regard
to the rigid principiological foundation, especially those of lex voluntatis and lex
mercatori. These clauses are of paramount importance for international contracts, as
they derive not only from the force of self-enforcement, but also the means of resolving

conflicts, and all with faithful observance and respect for the will of the parties.

And in a globalized world in which commercial relations transcend borders with
extreme agility and ease, the law must shape the nuances of contracts and commercial
relations that involve not only trade relations, but also complex relationships between
different peoples, traditions and cultures. Therefore, in contracts of this nature it is
essential to adhere to strict principles of international law, in addition to methods of
conflict resolution that are compatible with the dynamics of commercial relations in

the globalized world.
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Finally, it appears that in the Brazilian scenario the use of alternative means of
resolving conflicts such as arbitration is very reluctant, because, although there is a
significant legislative framework that prescribes it, in Brazil, culture is still ingrained.
to use the role of the state to guarantee and protect rights, which contributes to a close
view that arbitration is an antagonist of state justice, although the country has not yet

ratified the Inter-American Convention on Law Applicable to International Contracts.
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